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FOREWORD 



The Council on Environmental Quality commissioned 
this report on the innovative land use laws of several States 
in order to learn how some of the most complex land use issues 
are being addressed. This report is of particularly timely 
interest because the President's proposed National Land Use 
Policy Act (S. 992, H.R. 4332, See Appendix) would provide 
Federal assistance to States to develop programs dealing 
with land use issues of regional or State concern. 

Many of the laws analyzed in the Report are designed 
to deal with problems that are treated in the President's 
proposal. The bill, for example, calls upon States, as a 
condition of eligibility for Federal assistance, to identify 
and control development in "areas of critical environmental 
concern." The Massachusetts laws dealing with coastal and 
inland wetlands, the Wisconsin laws dealing with shoreland 
and floodplain protection, and San Francisco Bay Conservation 
and Development Commission are examples of measures relating 
to such environmentally critical areas. 

The President's proposal would encourage States to 
assure that "development of regional benefit" is not blocked 
or unduly restricted by local governments. Massachusetts' 
"anti- snob zoning" law is an example of such a measure. 

The National Land Use Policy Act would also ask 
States to control "large scale development" and land use in 
"areas impacted by key facilities," including the environs 
of major airports, highway interchanges and recreational 
facilities where growth pressures tend to be irresistible. 
Vermont's Environmental Control Law and Maine's Site Loca- 
tion Law represent approaches to the problem of controlling 
large scale development, and the Airport Zoning Act of the 
Twin Cities, Minnesota, is an example of a measure dealing 
with land use regulation around a key facility. 
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We do not necessarily endorse any of the laws 
analyzed in the Report, but we invite attention to them as 
examples of approaches States are taking to the difficult 
problem of reallocating responsibilities between State and 
local government. The progressive initiatives of several 
States are evidence that the great debate has begun, that 
efforts are underway in widely separated areas of the country 
to broaden the community making decisions with respect to 
certain land use issues. Undoubtedly, matters of purely local 
interest — for example, where to allow a gas station — should 
remain under local control. Probably the great majority of 
land use decisions made by government are properly local in 
effect. 



However, as our society has become more complex 
it has become clear that some land use determinations of one 
locality often have very important consequences for citizens 
in other areas. It is these issues of greater than local 
significance in which State and regional involvement seems 
appropriate, even necessary, if the broader community affected 
by such decisions is to have some influence over them. 



We are encouraged by the increasing concern in 
the States over these problems. We hope that this report will 
contribute to greater interest and familiarity with land use 
regulation, and that readers will share the urgency we feel 
with respect to land use as the most important environmental 
issue remaining substantially unaddressed as a matter of 
national policy. 



lutUX l ■ I (lUt* 

Rusiell E. Train 



Chairman 



Executive Office of the President 
Council on Environmental Quality 
Washington, D.C. 

December 15, 1971 
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INTRODUCTION 



This country is in the midst of a revolution in 
the way we regulate the use of our land. It is a peaceful 
revolution, conducted entirely within the law. It is a 
quiet revolution, and its supporters include both conserva- 
tives and liberals. It is a disorganized revolution, with 
no central cadre of leaders, but it is a revolution none- 
theless. 



The anc ien req ime being overthrown is the feudal 
system under which the entire pattern of land development 
has been controlled by thousands of individual local govern- 
ments, each seeking to maximize its tax base and minimize 
its social problems, and caring less what happens to all the 
others. 



The tools of the revolution are new laws taking 
a wide variety of forms but each sharing _a common theme — 
the need to provide some degree of state "or regional parti- 
cipation in the major decisions that affect the use of our 
increasingly limited supply of land. The function of this 
report is to discuss and analyze these new laws and to try 
to predict and perhaps influence the course of this "quiet 
revolu tion. " 

Land use controls developed very late in the 
history of the United States, primarily after the turn of 
the century. As experience in other countries has demon- 
strated, there is little to quicken interest in such con- 
trols if there is a super-abundance of land. During the 
first century of a nation in which a strong belief in the 
inviolability of private property rights was coupled with 
a largely agrarian economy, there was no impetus to control 
the use of land. 

Land use controls in the United States have 
therefore logically developed against a backdrop of the 
emerging importance of the urban area as steadily receding 
western frontiers dwindled. As early as 1692, for example, 
a law was passed in Massachusetts Bay Colony forbidding 
"nuisance" industries from operating in any but certain 
districts designated for such uses by town officials, but 
even then the law was applied only to Boston, Salem, Charles 
town, and other market towns and cities of the province — the 
urban areas of the day. 
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It was in the cities that it became apparent that 
regulations were needed to prevent one man's use of his land 
from depreciating the value of his neighbor's property’. 

Those who were concerned about these issues called them- 
selves city planners, and they viewed the use of land as an 
urban problem. Rudimentary ordinances regulating building 
height and land use appeared in Boston and Los Angeles 
around 1909. Then in the next decade many cities passed 
local ordinances dividing real estate into districts which 
permitted some uses and excluded others. This system of 
local "zoning," as it came to be known, provided planners 
and legislators with a process containing a wide range of 
political options with which to achieve a consensus of 
interests within the local community. After the Supreme 
Court gave its blessing in 1926 the issue became, what kind 
of restrictions and where? — rather than whether there should 
be restrictions at all. 

From the beginning the state governments saw land 
use control as an urban problem. A Standard Zoning Enabling 
Act delegating the responsibility for zoning to the city 
governments was prepared by an advisory committee appointed 
by the then- Secretary of Commerce, Herbert Hoover, and varia- 
tions of it were quickly adopted by most of the states. 
Through the 1940's and 1950 's zoning techniques were refined: 
The number and kinds of zones increased; greater flexibility 
was introduced through open space ratios, floor plan ratios, 
and performance standards, planned unit development — the 
uniting of compatible uses and relaxation of standard re- 
strictions according to a development plan--was added to 
the arsenal of zoning devices. 

The complexity of the new techniques cannot obscure 
the fact that local zoning remains essentially what it was 
from the beginning — simply a process by which the residents 
of a local community examine what people propose to do with 
their land and decide whether or not they will let them. 

The comprehensive planning envisioned by zoning's founders 
was never achieved, in part because the growing interrelated- 
ness of our increasingly complex society makes it impossible 
for individual local governments to plan comprehensively, 
and in part because the physical consideration of land use, 
with which zoning was in theory designed to deal, frequently 
became submerged in petj:y local prejudices about who gets 
to live and work where. 

The real problem is the structure of zoning it- 
self, with its emphasis on very local control of land use 
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by a dizzying multiplicity of local jurisdictions. While 
the Standard Act was a sta te enabling act, it was nonetheless 
an enabling act, directed at delegating land use control 
to the local level, historically at the city level where 
the problems which called zoning into being first arose. 

It has become increasingly apparent that the local zoning 
ordinance, virtually the sole means of land, use control in 
the United States for over half a century, has proved woe- 
fully inadequate to combat a host of problems of statewide 
significance, social problems as well as problems involving 
environmental pollution and destruction of vital ecological 
systems, which threaten our very existence. 

It is this realization that local zoning is in- 
adequate to cope with problems that are statewide or re- 
gionwide in scope that has fueled the quiet revolution in 
land use control. A recognition of the inadequacies of 
local zoning must not, however, cause the values of citizen 
participation and local control, which local zoning so 
strongly emphasizes, to be submerged completely in some 
anonymous state bureaucracy. Although the governmental 
entities created by the states to deal with land use prob- 
lems are statewide or regional rather than local in orienta- 
tion, these innovations have never involved a total usurpa- 
tion of local control, and have rarely constituted an attack 
on the integrity of the local zoning process. Even Hawaii's 
statewide system of land use controls, sometimes thought to 
vest exclusive authority over land use in the state, recog- 
nizes the importance of a major role for local governments. 

The innovations wrought by the "quiet revolution" 
are not, by and large, the results of battles between local 
governments and states from which the states eventually 
emerge victorious. Rather, the innovations in most cases 
have resulted from a growing awareness on the part of both 
local communities and statewide interests that states, not 
local governments, are the only existing political entities 
capable of devising innovative techniques and governmental 
structures to solve problems such as pollution, destruction 
of fragile natural resources, the shortage of decent housing, 
and many other problems which are now widely recognized as 
simply beyond the capacity of local governments acting alone. 

--For example, Hawaii, Vermont, and Maine have each 
adopted a statewide land regulatory system, but the techniques 
of land use control employed by each of the three are markedly 
different. Other states have not adopted statewide land use 
controls, but have provided land use controls for "critical 
areas" of each state's environment. Thus Wisconsin protects 
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shorelands around lakes and along waterways , while Massachu- 
setts is one of the states that has adopted laws to protect 
its wetlands, and California has created a special agency to 
deal with the problems of San Francisco Bay. 

Other innovative legislation focuses on key types 
of land development. The New England River Basin Commission, 
like other such commissions, attempts to control the place- 
ment of dams and similar structures that are determinative 
of development patterns within river basins. In Minnesota 
the Twin Cities Regional Council regulates development by 
controlling the location of sewers, airports and a variety 
of other key facilities. And Massachusetts has created a 
new state agency to ensure that housing can be located in 
accordance with statewide needs. 

The following nine chapters each consider one of 
these recent innovative land regulatory systems in greater 
detail, based primarily on a review of the key statutes, 
regulations and decisions and on interviews with the ad- 
ministering officials and other groups affected by the 
legisla tion. 

These nine land regulatory systems are only a 
sampling of the recent legislative activity in this area. 
Another chapter discusses in more summary fashion a number 
of other recent laws. The final chapter attempts to synthe- 
size some of the key issues that run through all of the at- 
tempts to quietly revolutionize our land regulatory systems. 

The nature of the innovations in land use regula- 
tion varies from state to state, and sometimes from one 
institution to another within a state. Some of the devices 
employed are old ones in novel juxtaposition. Others are 
entirely, imaginatively new in concept and design. But if 
there is a commonalty it is a regional and land resource 
orientation that attempts to preserve and protect a vital 
resource — land — for the use of the region as a whole. 
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HAWAIIAN LAND USE LAW 



It all began in Hawaii. The quiet revolution in 
land use control saw its first legislative success with the 
Hawaiian Legislature's passage of the Land Use Law in 1961. 1/ 
In the initial years after its passage mainlanders typically 
brushed it aside as a strange phenomenon from a strange land. 
But now as other states begin reform of their’ land regula- 
tory systems it is inqreasingly apparent that Hawaii's 10 
years of administering a system of statewide controls offers 
a valuable source of practical experience. 

The Land Use Law gave state agencies a degree of 
control over the use of the state's land resources that was 
far in excess of that enjoyed by other states. It created a 
state Land Use Commission and directed it to divide the entire 
state into four districts: conservation, agricultural, rural 

and urban. The Land Use Law authorized land in the urban 
district to be used for whatever purpose is permitted under 
the local zoning regulations. Lands in the agricultural and 
rural districts were to be used only in compliance with regu- 
lations of the state Land Use Commission, and lands in the 
conservation district were to comply with the regulations 
of the State Department of Land and Natural Resources. 



Origins of the Land Use Law 

Hawaii is a small state with a relatively small 
amount of land, much of which is mountainous and not suit- 
able for cultivation. In addition, Hawaii's climate is 
marked by great variations in rainfall from one part of the 
state to another. On the island of Oahu, for example, parts 
of the northeastern or windward plains receive about 75 
inches of rain a year while the mountains a few miles away 
receive 300 inches and the plains on the southwestern or 
leeward side of the island receive only 20 inches. 2/ This 
combination of mountainous terrain and rainfall variability 
leaves only a relatively small percentage of Hawaii's land 
suitable for agriculture. About 1-1/2 million of the state's 
four million acres are used or usable for agricultural pur- 
poses but about three-fourths of this agricultural land is 
dry land used for grazing, with the result that out of the 
four million acres of land in the state less than 400,000 
acres are suitable for crops. 3 / 

The great majority of the best crop land is de- 
to the growing of pineapple and sugar cane on large 
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plantations. In 1961 shipments of pineapple and sugar cane 
constituted a great preponderance of Hawaii's exports to the 
mainland states and foreign countries, and any threat to the 
sugar and pineapple, industries in Hawaii was a serious threat 
to the state's balance of trade. 

The draftsmen of the Land Use Law saw such a threat 
in the economic boom that hit Hawaii as the 1960's began. 
Congress had just approved statehood for Hawaii and the new 
jet airplanes were just beginning to make Hawaii readily 
accessible to mainland tourists. Both of these factors 
were stimulating a boom economy in the state which in turn 
created a concern that these development pressures must be 
kept under control. 4/ The City of Honolulu had been grad- 
ually expanding into the prime agricultural area of the 
central valley of Oahu, and the boom threatened to accelerate 
this growth rapidly. 5/ The primary motive of the Law's 
sponsors was to preserve this central valley and the other 
prime agricultural land and to restrict the City of Honolulu 
within narrow urban limits to avoid the Los Angeles- type 
urban sprawl that many foresaw. 6/ 

The owners and operators of the plantations were 
influential in persuading the legislature to take strong 
measures to preserve the supply of agricultural lands. A 
very large share of the state's agricultural land was con- 
centrated in a relatively small' number of corporations and 
estates, most of which saw governmental regulation as bene- 
ficial to their own interests. Their support, together 
with the absence of any large number of small farmers who 
might feel threatened by regulation, was very persuasive 
in helping achieve passage of the Land Use Law. 1_/ 

To mainlanders accustomed to land use control by 
local government the surprising aspect of the Land Use Law 
is not the extensive controls it contains but the fact that 
public support was found for delegating these controls to 
a state Land Use Commission rather than to local governments. 
Hawaiians, however, were newly arrived at statehood and had 
been accustomed to a strong, centralized territorial govern- 
ment during the many years preceding statehood in 1959. 8/ 

Even prior to territorial status the islands had 
been controlled for many years by a centralized monarchy 
with only limited powers for local governments. 9/ The 
Polynesian law that governed the use of land during the 
Hawaiian monarchy characterized various lands in the state 
as usable for certain types of purposes and decreed that 
any contrary use of the land was "kapu , " and subject to 
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severe penalties. Thus Myron Thompson, the first chairman 
of the state Land Use Commission, argues that the 1961 Land 
Use Law really had its roots far back in the laws of old 
Hawaii. 10/ 



The economic importance of agriculture, the immi- 
nence of development pressures and attendant threats of 
urban sprawl, and the traditions of strong centralized 
government-- these all undoubtedly played a part in inducing 
the 1961 legislature to adopt the Land Use Law. Of course 
the inner mysteries of the legislative process are not easy 
to define. Tom Gill, who was majority leader of the House 
of Representatives in 1961, suggests that the "greenbelt 
law" (as the Land Use Law was popularly called at that 
time) may have passed the legislature because some of the 
members thought it had something to do with judo. 11/ In 
any event the Law was passed in 1961 and remains in effect 
in substantially the same form today. 12/ 



How the Land Use Law Works 



The state Land Use Commission consists of seven 
private citizens plus the Director of the Department of Land 
and Natural Resources and the Director of the Department of 
Planning and Economic Development. The Commission has 
divided the entire state into the four districts specified 
in the statute: 13/ urban, rural, agricultural and conserva- 
tion. 



1. Urban districts have been established to 
include substantially all areas currently developed 
for urban use plus a reserve of land sufficient to 
accommodate urban growth for the next 10 years. 14/ 

2. Rural districts have been mapped to include 
certain areas characterized by low-density residential 
development of a semi-rural nature on lots of at least 
one-half acre--which is "large lot zoning" by Hawaiian 
standards. 15/ No rural districts have been mapped on 
the island of Oahu and the classification has been used 
sparingly on the other islands. 16/ 

3. The agricultural districts include both crop 
and grazing land plus the sugar mills and other indus- 
trial activities typically associated with Hawaiian 
agriculture. Mapping of these districts has been based 
on detailed information on the suitability of all Hawai- 
ian land for agriculture provided by the Land Study 
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Bureau of the University of Hawaii. 17/ In addition, 
however, the agricultural districts include lava flows 
and other lands unsuitable for agricultural use but 
not thought necessary for conservation purposes. 18/ 

4. The conservation districts originally estab- 
lished by the 1961 Land Use Law had boundaries coter- 
minous with the boundaries of the Forest and Water 
Reserves Zones, which are state-owned lands on which 
use had been restricted for conservation purposes 
under an earlier law. 19/ The Commission was given 
powers to modify and expand the boundaries of the 
conservation districts and subsequently added a sub- 
stantial amount of private land, so that by 1969 at 
least a third of the land in the conservation districts 
was privately owned, muich of it in mountainous areas 
of more than 20% slope. 20/ Pursuant to a 1970 statute 
the Land Use Commission has added to the conservation 
districts a 40-foot strip back from the shoreline around 
the entire coast of the Hawaiian Islands. 21/ 

Initial boundaries of the districts were adopted 
by the Land Use Commission in 1964. A sample segment of a 
Commission land use map is shown on the following page. 

The uses to be permitted in the urban districts 
are determined by the county zoning regulations, and the 
county has no obligation to permit the land to be used for 
"urban" type development. The effect, therefore, is that 
both state and county approval are required for development 
of most urban uses, because even though the Land Use Com- 
mission may rezone land to an urban classification the 
county could still restrict the land to agricultural use. 
Substantial amounts of land which developers consider desir- 
able for urban development is now located in agricultural 
or conservation districts, so their proposals come before 
the Land Use Commission in the form of petitions for re- 
zoning to the urban district. Through the end of 1970 the 
Commission had considered approximately 200 requests for 
rezoning to urban districts. 22/ The decisions of the Land 
Use Commission on these applications constitute one of the 
key elements of the state's land regulatory system. 

The use of lands in the rural and agricultural 
districts is governed by regulations adopted by the Land 
Use Commission. 23/ In general these regulations permit 
only traditional agricultural uses in the agricultural dis- 
tricts. 24/ In the rural districts low-density residential 
uses and quasi-public uses are also permitted. 25/ In addi- 
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tion, however, special permits may be issued for other uses 
‘ in both agricultural or rural districts upon the approval of 
the county planning commission and the Land Use Commission. 26/ 

Applications for boundary changes and special per- 
mits keep the Land Use Commission quite busy. The Commis- 
sioners meet from two to four times a month at various loca- 
tions throughout the state, 27/ a rigorous schedule consider- 
ing that the seven citizen members of the Commission receive 
no salary, and are assisted by a staff consisting only of an 
executive director 28/ and one staff planner. 29/ 

Requests for amendments to the district boundaries 
and for special permits are heard and decided by the Land 
Use Commission under a tight time schedule established by 
the statute. Each petition is referred to the appropriate 
county planning commission for its suggestions and a public 
hearing is held by the Commission in the county in which the 
land is located. 30/ Six members of the Commission must 
vote to approve any change in the land use district bound- 
aries. 31/ 



In addition to acting on individual applications, 
the Land Use commission is by statute directed to undertake 
a comprehensive review of district boundaries every five 
years. The first such review was conducted in 1969 and re- 
sulted in reclassification of a substantial amount of land. 32/ 

In the conservation districts the use of land is 
subject to the sole regulation of the Department of Land 
and Natural Resources. 33/ Currently, the Department’s 
procedure for regulating such uses is contained in its 
Regulation No. 4. 34/ The regulation divides the conserva- 
tion area into two general subzones, an R-W Restricted 
Watershed zone and a GU General Use zone, plus three spe- 
cial subzones designed to permit specifically a college, a 
cemetery and a nursing home. 35/ As permitted uses in the 
GU subzone the regulation includes "cabins, residences, 
recreational type trailers and accessory buildings of a 
noncommercial nature," 36/ and also resorts, hotels, restau- 
rants, country clubs, golf courses, marinas and governmental 
uses. 37/ 



The Board of Land and Natural Resources, which is 
the governing body of the Department, passes on all applica- 
tions for permits in the conservation zone. The Board's 
decision to permit a new use of land in the conservation 
districts may have a major impact on land use patterns, 
decision to permit a major new airport on the Kona coast 
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Hawaii, for example, has had a substantial effect on the 
overall development patterns of that area. 38/ (Note that 
this decision also illustrates another v,ay in which the 
Hawaiian system differs from traditional local zoning; pub- 
lic agencies, which are exempt from most local zoning laws, 
must obtain permits under the Land Use Law.) 

The general relationship of these st&te agencies 
is shown in the following diagram: 



HAWAIIAN STATE AGENCIES INVOLVED IN LAND USE CONTROL 




rural and agricul- 
tural districts. 



Director serves as 
member of Commission. 



Natural Resources . 
Chairman serves as 
member of that 
Board and also as 
member of Land Use 
Commission . 



Passes on 
permits 
for use 
of land 
in con- 
serva tion 
districts - 



This dry procedural material is necessary for an 
understanding for the basic operations of the Hawaiian Land 
Use Law, but the reader should not be deceived into a belief 
that the administration of the Law is a mechanical process. 
Members of the Land Use Commission are called upon to make 
major policy decisions affecting the future of the entire 
state — decisions that are controversial and have great eco- 
nomic, social and environmental impact. 



At the present time the Commission must make these 
decisions without many guidelines beycnd those general prin- 
ciples set forth in the ’ Law itself. While Hawaii adopted a 
state plan in 1960 shortly after statehood the rapid popu- 
lation growth and economic changes that have taken place 
since that time have made the 1960 state plan obsolete. A 
general plan revision program was completed and published 
in 1967, but in it the planners specifically abstained from 
setting land use policies: 
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The State Land Use Plan may be iden- 
tified at any moment with the district 
boundaries established under provisions 
of the Land Use Law. These boundaries 
and the rationale behind their formulation 
set forth the State's policies and guide- 
lines for future land use. Within these 
policies and guidelines, more specific 
land uses and detailed standards are 
designated by County Planning Commissions 
in accordance with local land use plans 
or other local government considerations. 

Changes in the State Land Use Plan, in 
effect, are made upon legal approval of 
boundary changes upon petition of property 
owners or through the periodic reviews 
mandated by law. Consideration of pro- 
posed changes may be based on evaluation 
of key physical and institutional factors 
influencing development and on such data 
or interpretations as may be forthcoming 
from the land use model and other quanti- 
tative techniques. 39/ 

The state planners have made it clear that land 
use planning is the province of the state Land Use Commission 
and that changes in district boundaries by the Land Use Com- 
mission amount to changes in the land use plan. The Land Use 
Commission has been directed to plan, says Honolulu Planning 
Director Robert Way, but has been given no planning capabili- 
ties. 40/ The important question then becomes: What poli- 

cies does the Land Use Commission use as a basis for its 
decisions? Most Hawaiians would probably say "the wrong 
policies," but they probably would disagree violently over 
what the "right" policies would be. 

Many of Hawaii's res idents--apparently a majority-- 
seem to favor more limitations on new urban development, 41/ 
and view with suspicion the actions of the Commission because 
they feel that the Commissioners are appointed from, as con- 
servationist Robert Wenkam puts it, the "growth is good 
group." 42/ Builders and major landowners, on the other 
hand, tend to view the Commission and particularly its staff 
as arbitrary followers of obsolete restrictive policies that 
are hampering the state's economic growth. 

Finding reality amid such diametrically opposed 
points of view is no easy task. Viewing 10 years of opera- 
tion of the Land Use Law, however, it would appear that three 
basic policies are guiding its administrators: 
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(1) Prime agricultural land should be preserved 
for agricultural use. 

(2) Tourist-attracting development should be en- 
couraged without disturbing the attractions 
of the natural landscape. 

(3) Compact and efficient urban areas should be 
provided where people can live at reason- 
able cost. 

Given the inherent conflicts among and within these policies, 
it is no wonder that decisions under the Land Use Law have 
aroused controversy among those who think some of the poli- 
cies get too little or too much weight. Before seeing how 
the Land Use Commission and Department of Land and Natural 
Resources have tried to resolve these conflicts it is worth- 
while to analyze each of these policies in somewhat more 
de ta i 1 . 



Preserving the Pine and the Cane 

Historically the economy of Hawaii has revolved 
around pineapple (locally called "pine") and sugar cane. 43/ 
The Land Use Law was originally passed in order to preserve 
as much agricultural land as possible because agriculture 
was so essential to the economy. The preservation of agri- 
cultural land remains a key issue, but as agriculture de- 
clines in importance and is replaced by tourism as the state's 
major source of income, the need for preserving agricultural 
land becomes less certain. The issue being raised more and 
more often is "do we still need to preserve agricultural 
land?" 



An appreciation of the many views on this issue 
requires an understanding of the pattern of land ownership 
in Hawaii. Large land holdings are still the rule in 
Hawaii. 44/ Among themselves, major landowners control 
nearly half the land in Hawaii, and nearly 90% of the pri- 
vately-held land. Chief among the landholders in terms of 
acreage is the Bishop Estate, a Trust for educational pur- 
poses which owns land formerly held by the Bishop family, 
profits from which go to the statewide Kamahameha Schools. 
Bishop Estate owns 370,000 acres, or 9% of all the land in 
the state, and 16 % of Oahu alone. It does not develop land 
itself, but leases to developers and plantation corpora- 
tions . 45/ 





14 



The Estate of James Campbell, on the other hand, 
develops some of its open land and engaged in some busi- 
ness activities thereon. An example of such development is 
Ewa New Town and Campbell Industrial Park, west of Honolulu 
on Oahu. 46/ Campbell Estate owns approximately 41,000 acres, 
or 1% of the land in Hawaii, and 13% of Oahu. 

Another 2% of the land in Hawaii is owned by 
Alexander & Baldwin, a conglomerate corporation with divi- 
sions engaged in mining, agriculture, and development. Of 
the approximately 96,000 acres owned by Alexander & Baldwin, 
76,000 are on Maui, primarily in sugar cane, but also in- 
cluding Kahului New Town, a company town for A & B employees 
developed in the 1950 's. 47/ 

Another 2%, or 75,000 acres, is owned by AMFAC, 
another conglomerate. Seventy-five per cent of its holdings 
are on Kauai, with most of the remainder on Maui. AMFAC 
works some of its land and leases out the rest. 48/ 

Another conglomerate, Castle & Cooke, holds about 
4 % of the land in Hawaii. Their Oceanic Properties Division 
develops a good portion of the land. One such development 
is Mililani New Town on central Oahu, being built on 3,500 
acres for approximately 60,000 people. 49/ Other major land- 
holders include the Brewer Estate, the Cooke Estate, the 
Dillingham Corporation, and C. Brewer & Co. Ltd. 50/ 

The growing of both pineapple and sugar require 
large tracts of land. The crops are trucked from various 
parts of the plantation to a central location for processing. 
Particularly in the case of sugar the heavy capital invest- 
ment in the mill and the cost of transporting the cane to the 
mill make it essential that the mill be centrally located in 
a very sizable tract of cane land. This means that sugar 
production on scattered sites is not economic. 51/ While 
some smaller landowners do raise pineapple they too are 
dependent on sales to a central processing facility of one 
of the large companies. 52/ 

The fact that the sugar and pineapple plantations 
are controlled by a few large operators and landowners 
makes the views and intentions of these companies and es- 
tates a key factor in assessing the future of agriculture. 
When a sugar or pineapple plantation closes down it closes 
down all at once, not gradually, and takes an enormous 
acreage of land out of production. So a few dozen decisions 
by major landowners hold the key to the future of agriculture 
in Hawaii. 
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Each of the large landowners looks enviously at 
the tempting profits made by those who are able to sell or 
lease their land for hotels or condominiums. They look with 
apprehension, on the other hand, at the tendency to treat 
prime agricultural land as sacred, and their pessimistic 
prognostications about the future of agriculture are some- 
times discounted by conservationists as self-serving state- 
ments. 



Despite these suspicions it is commonly believed 53/ 
that Hawaiian pineapple will not remain competitive with 
pineapple from other sources for many more years. 54/ In- 
creasing imports of foreign pineapple to the United States 
mainland have coincided with the decline in Hawaiian pine- 
apple production. Imports of foreign pineapple, which had 
been running about two million cases annually during the 
1950' s, more than doubled during the 1960 's as heavy invest- 
ments were made in pineapple plantations in Taiwan, Malaya 
and other African and oceanic countries. 55/ Dr. Harold 
Baker, who has headed the University of Hawaii's Land Study 
Bureau since its inception, points out that the reduction 
in acreage of Hawaiian land devoted to pineapple follows a 
similar pattern; after remaining stable during the 1950 ' s 
the amount of land devoted to pineapple dropped sharply in 
the 1960 's as production decreased by over a million cases 
despite some increase in productivity per acre. 56/ 

The nature of pineapple production apparently 
makes it difficult, if not impossible, to mechanize. 57/ At 
least three major pineapple plantations have ceased operations 
in the past 10 years. 58/ Alexander & Baldwin is in the pro- 
cess of selling out all its pineapple land, according to 
Richard Cox, a vice president in charge of their properties 
group. 59/ Maui Land & Pineapple Co. plans an increase in 
acreage devoted to pineapple, but it is also shifting 350 
acres of its existing pineapple lands into urban develop- 
ment. 60/ The major landowners generally agree that pine- 
apple production is unlikely to continue much beyond 1980. 61/ 

The future of sugar looks more optimistic. The 
sugar industry has taken over some of the land abandoned 
by the pineapple companies and now devotes more acreage to 
cane than at any other time in the state's history. 62/ At 
the same time, however, less profitable sugar land is being 
abandoned or converted to urban use. Two plantations are 
being abandoned in 1971 and another in 1973, and the re- 
sulting loss of 23,367 acres will reduce the state's total 
amount of cane land by almost 10%. 63/ 
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The Campbell Estate's Chairman Allan S. Davis 
suggests that both sugar and pineapple are past their 
peak, citing pull-out of both Castle & Cooke and Libby 
McNeil from Oahu as examples. If the necessary irrigation 
and roadway systems had not been installed early in Hawaii's 
history when costs were low, prohibitive costs today would 
make any kind of agricultural development in Hawaii im- 
possible. 64/ Warren Haight, President of Castle & Cooke's 
Oceanic Properties Division, agrees that both pineapple and 
sugar are on their way out: "It's just a matter of time." 65/ 

On the other hand, Richard Cox says Alexander & 
Baldwin is still making "good money" from sugar. 66/ Lawrence 
Clapp of Ahuimanu Investment Company sees considerable exag- 
geration in the prediction that agriculture, including sugar, 
will be almost dead in Hawaii in the next 10 years. 67/ Only 
a complete reversal of the federal sugar quota policy, which 
now protects Hawaii against cheap imports, would be likely 
to make production of sugar in Hawaii uneconomic . 68/ 

But what of new products, such as macadamia nuts 
and papaya? Despite frequent attempts to promote other 
types of agriculture in Hawaii the promise is not great for 
substantial conversion of land to other agricultural uses. 69/ 
There has been substantial success with crops of seed corn 
and macadamia nuts but these are unlikely to use substantial 
volumes of land. 70/ Attempts have been made for years to 
promote diversified agriculture such as truck farming but 
it has been difficult to get much enthusiasm on the part of 
the potential farmers for this type of farming. 71/ The 
military on Hawaii buys substantial quantities of produce 
but, according to Harold Baker, it has preferred to deal 
with the large co-ops and producers in California who can 
give firm contracts for larger quantities, and the small 
farmers in Hawaii have not become sufficiently organized 
to deal in the volumes the military needs. 72/ 

Wade McVay of Campbell Estate figures that 1,000 
acres of agricultural land is all the state needs to support 
itself, while the rest must be used eventually in another 
fashion. 73/ Within the government sector there is consider- 
able disagreement with so pessimistic a forecast. Sunao 
Kido, Director of the Department of Land and Natural Re- 
sources, strongly believes that Hawaii's economy must be 
rooted in agriculture. Pineapple and other "endangered" 
crops can, according to Kido, be converted to truck crops 
like corn. 74/ The Director of the Department of Planning 
and Economic Development, Shelley Mark, is not quite so 
optimistic, but he also believes it is much too early to 
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give up hope on an agricultural economy that continues to 
prosper. 7 5/ 

In general, the place of agriculture as a sub- 
stantial factor in the Hawaiian economy appears secure for 
the next 10 to 15 years at least. However, its character— 
istics--what is grown, where, and in what quantities — will 
almost surely change. The net result will probably be an 
eventual lessening of need for the amount of land in agri- 
cultural zones for agricultural purposes. The major issue 
thus becomes what to do with this "surplus" agricultural 
land . 



Regardless of these changes, a large segment of 
the public views the preservation of prime agricultural land 
as a policy of major importance, 7 6/ which forced state offi- 
cials to measure its performance in terms of the number of 
acres preserved. 

"The records show that from the time the 
Land Use Commission drew up its first 
district boundaries in 1964 up to the 
latter part of 1970, it received requests 
for more than 100,000 acres to be re- 
classified into urban district, where 
economic valuations are obviously the 
highest. Of that 100,000 acres, only 
30,000 acres were given urban classifi- 
cation by the Commission. Of the 3 0,000 
acres reclassified into urban district, 
only 3,500 acres were considered prime 
agricultural lands. And even these prime 
lands included two pockets in the midst 
of an already heavily urbanized area, 
while the remainder of the reclassified 
agricultural lands were devoted to im- 
mediate housing needs. There is also 
evidence that as a result of the state's 
strong land use law, its plantation 
management has been given incentive and 
assurance to plan for long-term stability 
and growth in agriculture operations." 77/ 

It will take a far more severe depression, in the agricultural 
economy than currently exists before the .public is convinced 
that the attempt to preserve agricultural, land should be 
abandoned. Whether its economic bases are sound or not, 
the conservationists support the preservation of agricultural 
land as a means of keeping open space, and planners see it 
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as an excuse for controlling urban growth. So even if the 
basic purposes of preserving agricultural land become un- 
sound from an economic standpoint the myth would probably 
be kept alive in order to provide green space and to pre- 
serve a more compact form for the urban areas. 78/ 



Can Tourism and Conservation be Made Compatible ? 

When the Land Use Law was passed the tourism indus- 
try was substantially confined to a few hotels in Honolulu. 
There were scarcely any resort areas on any of the neighbor 
islands or on Oahu outside Waikiki. 79/ Since that time the 
tourist industry in Honolulu has grown rapidly. The number 
of hotel rooms in Honolulu has increased from 8,720 in 1961 
to 21,217 in 1970. The Waikiki area has been transformed 
into a dense concentration of hotels and tourist^enterta in- 
ment facilities resembling Miami Beac h or -Lars'" Vegas — to the 
disgust of the natives but the apparent delight of the 
tourists . 80/ 

In addition, the neighbor islands' tourist industry 
has developed from almost nothing to a very substantial busi- 
ness of its own; hotel rooms on the neighbor islands have 
increased from 1,473 in 1961 to 9,106 in 1970 and construc- 
tion continues. 81/ 

Support for increased tourism comes both from 
business interests and labor leaders. Labor in both the 
agricultural plantations and hotels is organized by the 
International Longshoremens' and Warehousemens' Union which 
dominates the labor movement in Hawaii and exerts strong 
influence in the state's politics. (One Union official 
occupies a spot on the Land Use Commission and another is 
on the Board of Land and Natural Resources.) Employment in 
the sugar and pineapple industries has dropped quite sub- 
stantially in the past 10 years, reflecting reductions in 
pineapple acreage-- three plantations have gone out of busi- 
ness in this period — and increased mechanization of the 
sugar plantations. 82/ Further declines in agricultural 
employment are expected. 83/ 

Employment in hotels and other services, on the 
other hand, has increased substantially (as have wage levels 
in those industries). 84/ Hotel-related jobs are taking up 
the slack from loss of agricultural jobs. While the Union 
lost 3,000 members in agriculture in the past five years, 
total membership has increased from 21,000 to 24,000 during 
the same period. 85/ 
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Eddie Tangen, Vice Chairman of the Land Use Com- 
mission and a Vice President of the Longshoremens' Union, 
sees construction and development jobs themselves as too 
short-run to be of much value to the Union. As he points 
out, development must end sometime if agriculture is to 
remain a viable part of the Hawaiian economy, and when it 
does, construction jobs will vanish with it. The Union 
thus favors increased tourism as a source of jobs. 86/ 

The large corporations that control the agricul- 
ture plantations also have a large stake in tourism. Each 
one has its own proposed or existing tourist destination 
area such as AMFAC's Kaanapali complex on Maui and C. Brewer's 
development of the area around Punaluu on the Big Island. 

Other developers have also invested large sums in tourism — 
the Makaha complex of financier Chinn Ho being a prime example, 

Thus both capital and labor agree that more tourist 
destination facilities are desirable. In opposition to this 
powerful coalition, however, is Hawaii's strong conservation 
movement. Hawaiians have a long history of concern over 
conservation. Hawaii's forests were heavily stripped in 
the 19th century, and this created severe drought condi- 
tions that made the agricultural interests in Hawaii very 
conscious of the need to protect large areas of forest 
reserves and otherwise reduce water run-off. 87/ The 
Outdoor Circle, a women's conservation and beautification 
group in Honolulu, succeeded some years ago in persuading 
the state to outlaw billboards and has lobbied with govern- 
mental agencies on a number of environmental issues. 88/ 




The general goals of conservation receive strong 
support from the public. A recent public opinion survey 
showed 93% support for the proposition that preservation of 
scenic and natural resources should receive strong emphasis 
in land use planning. 89/ 

More recently the emphasis has changed. Environ- 
mental groups have tended to focus on the basic issue of 
population growth. The same public opinion poll showed 69% 
of the respondents taking the view that urban development 
should be limited at least to some degree. The newer environ- 
mental organizations go even farther, taking the position 
that immigration to the state should be stopped. Mike 
Cleveland, a young lawyer who is one of the leaders of the 
organization Life of the Land, believes the state should 
adopt maximum population laws. He believes the Land Use 
Law is "beautiful," but feels that the Commission is too 
development-oriented and should say flatly that it is not 
going to rezone any more land for urban uses. 90/ 
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Many of the more established conservationists 
consider these positions as "extreme" and harmful to" the 
cause of conservation. Tom Gill, who has long been active 
in the conservation movement, says that he finds most 
Hawaiians think that organizations such as Life of the Land 
consist of new arrivals who want to be the last ones in. 91/ 
Robert Wenkam, a world-famous nature photographer who heads 
the Friends of the Earth in Hawaii,, sympathizes with the 
views of Life of the Land but resents their refusal to give 
credit v to the very substantial accomplishments that have 
been achieved through the Land Use Law. 92/ 

The cause of the conservationists received a 
further setback in 1971 when an "associate of Ralph Nader" 
issued a very critical but highly inaccurate brochure on 
the extent of pollution in Hawaii. The obvious mistakes in 
the brochure and the unfamiliarity with local affairs demon- 
strated by its authors strengthened the view of most Hawai- 
ians that the environmentalist groups were dominated by 
"outsiders." 93/ In the long run, however, both young and 
old conservationists agree that momentary setbacks such as 
this will not deter the continuing growth of the conserva- 
tion movement in Hawaii. State Planning Director Shelley 
Mark agrees that conservation organizations are becoming 
an increasingly strong voice in the state's affairs. 94/ 

With the new focus on growth limitations, it ap- 
pears increasingly likely that the position of the conserva- 
tionists will be opposed to additional development of 
tourist-oriented facilities, thus bringing them into con- 
flict with the capital-labor, coalition that seeks increasing 
tourism. The Land Use Commission bears the brunt of some of 
this conflict, but some of it is also borne by the Depart- 
ment of Land and Natural Resources, which is the subject of 
frequent criticism by the conservationists. Some of the 
criticism is procedural. The regulations of the Department 
of Land and Natural Resources are frequently criticized 
because they permit the granting of certain types of land 
uses in conservation zones without any public hearings, 
which creates some resentment. 95/ But the Land Board has 
attempted to schedule a hearing in the county in which an 
application is filed if it is controversial. 96/ The very 
small planning staff of the Department finds it impossible 
to make a field inspection of areas in which permits are 
sought or to enforce the conditions attached to the permits 
that are granted, 97/ and all inspection and enforcement 
functions are carried on by the Division of Forestry. 98/ 

In fact, the staff feels that it lacks the manpower even 

to do a proper job of processing the initial applications. 99/ 
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A much more common complaint about the conserva- 
tion districts is a substantive one. The regulations of 
the Department of Land and Natural Resources are often 
criticized for appearing to invite tourist-oriented develop- 
ment proposals in the conservation zones. 100/ The regula- 
tions of the Department of Land and Natural Resources are 
so generous in the uses they permit in conservation zones 
that many people feel they destroy the concept of conserva- 
tion. 101/ It seems generally agreed that the regulations 
give the Department too much discretion to permit "urban" 
uses in the conservation zones, but there is disagreement 
about whether this discretion has been abused. The list of 
alleged abuses seems to be limited to a few examples: Para- 

dise Park, a development consisting of pathways, bridges, 
and buildings containing restaurants and souvenir shops, is 
located in a conservation zone and also in a watershed dis- 
trict setup to preserve fresh water resources for Honolulu. 102/ 
Sea Life Park, a popular tourist attraction on windward Oahu 
is located in a conservation zone. 103/ The Wailaikea nursing 
home is also located in a conservation zone on Oahu. 104/ 

The new airport and a resort in the Kona area of the Big 
Island are also located in conservation areas. 105/ 

This criticism is contested by Sunao Kido, Director 
of the Department of Land and Natural Resources, who main- 
tains that such developments as Paradise park and Sea Life 
Park were both within the spirit and letter of the conserva- 
tion district regulations as conceived and as they existed 
when decisions to permit their construction were made a 
short time ago. However, he concedes that, in restrospect, 
these developments might be somewhat intensive for a con- 
servation district, and the Land Board has now selected 
consultants to "tighten up" its regulations. 106/ 

Some developers, on the other hand, criticize 
the conservation district classification as "nothing more 
than a holding zone." 107/ Richard Lyman, Jr., Chairman 
of the Board of Bishop Estate and former state senator, 
cites Waipea Valley as an example. According to Lyman, the 
valley contained a population of 1,000 together with a num- 
ber of agricultural and business enterprises prior to desig- 
nation as a conservation area. Now the valley is empty, 
and planted with plum trees — which were never native to the 
area in the first place. 108/ 

Most observers seem to agree with Honolulu Advertiser 
environmental correspondent Harold Ho s tetter that while some 
uses permitted in the conservation districts may not be 
strictly conservation-oriented in the environmental preserva- 
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tion sense, there are few examples of "blatant misuse." 109/ 
Indeed, although many decisions of earlier Boards have been 
criticized, most critics generally concede that the present 
Board has only occasionally given its regulations too broad 
an interpretation. 110/ In fact, the Land Board was re- 
ceiving only about 20 applications per year for land use 
permits in the conservation districts until 1970, though 
with enlarged coastline jurisdiction this number is in- 
creasing. 111/ 



Can Hawaii Afford Well-Planned Cities? 



Any discussion of cities in Hawaii must begin 
with the recognition that Honolulu is the only city of 
substantial size in the state. The combined city and county 
of Honolulu, which occupies the entire island of Oahu, had 
a population in 1970 of about 629,000 which accounts for 
approximately 82% of the state's population. 

As the map on the next page shows, the great 
majority of Honolulu's population lives in an urbanized 
area bounded on the North and East by the Koolau Mountains 
and on the South and West by the sea. The natural avenue 
of expansion for the urban area would be out to the north- 
west into the central valley of the island but this valley 
contains some of the best pineapple and sugar growing land 
in the state and has been placed in an agricultural district 
by the Land Use Commission. 

Partly as a consequence of the unavailability of 
the central valley for urban development such development 
has spread across the Koolau Mountains to windward Oahu 
which has been the scene of substantial growth in recent 
years, but even windward Oahu is now constructed by the 
agricultural lands to the North and the mountainous con- 
servation districts. 

Most major land use decisions on Oahu, where 92% 
of the construction in Hawaii took place in 1969, 112/ in- 
volve the issue of whether urban development should be con- 
fined within a gradual enlargement of its existing boundaries 
or should be allowed to expand throughout the island. Narrow 
urban limits and higher densities are generally favored by 
urban planners on the ground that they promote more efficient 
use of public facilities, reduce the reliance on the auto- 
mobile, and create a more exciting urban environment. 113/ 
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Adapted from Eckbo, Dean, Austin & Williams, State of Hawaii Land Use Districts and Regulations 
Review, plate 13 ( 1969 ) 



The policy of the commission has been, and con- 
tinues to be, to favor rezoning of land adjoining existing 
urban districts while opposing developments far from exist- 
ing urban centers. 114/ Moreover, in each major application 
for the rezoning of agricultural land for urban use the 
Land Use Commission staff has taken the position that the 
developer should demonstrate why it is not possible to use 
existing land in the urban district; 115/ it cites studies 
indicating that there are about 20,000 acres of urban- 
zoned land available. 116/ 

Developers, on the other hand, argue that the 
amount of developable open land has been grossly over- 
stated. 117/ Colonel Van Allen of the Bishop Estate places 
the land theoretically available for development at less 
than 9,000 acres. 118/ Earl Stoner of AMFAC Communities 
and George Yim, General counsel for Castle & Cooke's Oceanic 
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Properties Division, would put the actual figure far lower — 
at 3,000 acres-'-when land unusable because of steep slopes 
and other site conditions and military land not available 
for development, is excluded. 119/ Moreover, Sunao Kido, 
Director of the Department of Land and Natural Resources 
and a member of the Commission, freely admits that usable 
vacant urban land may be vastly overstated because some 
is in public park use and some is in military zones. 120/ 

The Commission has granted more rezoning of agri- 
cultural land than the staff had recommended, but these 
rezonings have been far less than the developers would like. 
More importantly, they have been concentrated on the fringes 
of the existing urban area, thus reducing to a minimum the 
"sea tter iza tion " that is typical of other rapidly growing 
areas, but also giving the owners of the land immediately 
adjoining the existing urban area a monopoly that has led 
to extremely high land prices. Overall, the effect of the 
narrow urban limits policy has been to minimize the conver- 
sion of agricultural land to urban use 121/ and to keep the 
urban development circumscribed at high densities. 12 2/ 

The primary exceptions to the policy of narrow 
urban limits appear to be the development of new towns — 
planned, self-contained communities developed to house a 
substantial population. The principal new town that has 
been built is Mililani, located 16 miles northwest of 
central Honolulu in the central valley. 123/ The site 
consists of nearly 3,500 acres, designed for 60,000 people. 

The first phase of Mililani is nearing completion, with 
some 4,000 people now living in rowhouses ( "pa tiohouses " 
and "townhouses " ) and single- family residences ranging in 
price from $25,000 to $37,500. The average lot is 7,000 
square feet and sells for $15,. 500. Some are as small as 
5,000 square feet, others as large as 10,700 square feet. 1 24/ 
These prices are considerably higher than the $15,000 price 
tag which Oceanic Properties represented to the Commission 
it would put in its average dwelling, and Oceanic has come 
in for considerable criticism because it was partly on the 
basis of this representation that the Commission granted 
the rezoning from agricultural to urban. 125/ 

New towns have now been proposed by both the 
Campbell and Bishop Estates. Campbell's proposed Ewa New 
Town would be located west of Pearl Harbor and east of 
Campbell Industrial Park, both job centers. 126/ Planned 
for 15,000 families over 25 years, the new town is presently 
located in an agricultural zone. An integral part of its 
plan is a site for a second University of Hawaii campus. 127/ 



*"■ r— 



25 



Campbell Estate claims it intends to proceed with its new 
town plans regardless of the eventual location of the new 
campus, 1 28/ but it is no secret that Campbell and Bishop 
Estates are both pushing for that location to be on their 
respective lands. The new town proposed by the Bishop Es- 
tate is to be located to the north of Pearl Harbor, and it 
is also presently zoned in the agricultural classification. 129/ 

These new town proposals have generated substan- 
tial opposition from conservationists who fear they portend 
a general breakdown of the Commission's policy of permitting 
only gradual expansion of the City. 13 0/ The Department of 
Planning and Economic Development in 1970 commissioned a 
study of the state's open space needs, and at the request of 
Governor Burns both new town proposals are being held in 
abeyance pending the completion of that study, which is ex- 
pected late in 1971. 131/ 

Opponents of the narrow urban limits policy argue 
that it has seriously increased the cost of housing. While 
housing has never been checip in Hawaii its price has been 
increasing very rapidly in the last few years, 13 2/ in part 
reflecting the fact that Hawaii's spiraling land costs are 
disproportionately high. 133/ In 1970 the median value of 
owner-occupied housing tabulated by the census was $35,100, 
more than double the national average of $17,000, and the 
state contains less than 20,000 dwelling units valued under 
$25,000 and about 66,000 valued at more than that figure. 

About 34, 000 rental units lease for less than $100.00 a 
month out of 107,000 total rental units. 134/ Federal 
housing subsidy programs are used in Hawaii within the limits 
of the available funds 135/ but the complete absence of mo- 
bile homes removes one of the major sources of housing for 
people in the lower income categories. 136/ 

The very serious housing shortage has created 
hardships that some feel outweighs the gains achieved by 
the Law. Some developers argue that the narrow urban limits 
policy has promoted outrageous land speculation because it 
has so sharply decreased the sup?, ly of land available for 
development. 137/ The study of Eckbo, Dean, Austin & 

Williams concluded that the Land Use Law has not helped the 
housing shortage and may have aggravated it. 138/ Earl 
Stoner of AMFAC Communities is quick to point out that, 
whatever the Act's original intent, its language makes clear 
that the Act was intended to preserve a balance between the 
four district classifications: urban, rural, agricultural 

and conservation. 139/ Allan Davis, Chairman of the Board 
of Campbell Estate, probably represents the general opinion 



ERLC 



36 



26 



of most large landowners that, given a housing shortage and 
a de-emphasis on agriculture, the Land Use Commission is 
keeping too much land in agricultural zones. If it is not 
going to be developed and cannot be cropped, says Davis, 
"What else can you use it for?" 140/ The general response 
from state officials seems by and large to be, not for 
development — at least, not now. 141/ 

This concern over spiraling housing costs has 
caused some people to question whether the Land Use Law 
has, as Honolulu's Assistant Planning Director Ray Yamashita 
puts it, sufficiently focused on the problems of people as 
opposed to the more abstract issues of land planning. 142/ 
However, not everyone agrees that the short supply of de- 
velopable land is the major factor that increases the cost 
of housing. It is often conceded by developers and land- 
owners that the current shortage of housing would produce 
speculation in land even without the Land Use Law. 143/ 

Some even dispute the contention that the Commission's poli- 
cies have contributed at all to the high -cost of land and 
housing, either on Oahu or_ the neighbor islands. 144/ 

Among the other factors contributing to high 
housing costs, the chief one appears to be the amount of 
improvements required on a lot. According to Allan Davis, 
county ordinances which require sidewalks, gutters, under- 
ground wiring and the like add substantially to the cost of 
erecting a home on a 6, 000-square-foot lot which might 
originally cost--in fee simple or 75-year lease — around 
$5, 000-$6, 000. 145/ He estimates that required improvement 
costs usually run around $1.75 per square foot, making it 
impossible to construct single-family residences for much 
under $30,000 146/ — well above what the average laborer 
can afford. 147/ 

A recent study found that the cost of improving 
a lot runs from 40% to 65% of the market price of the site. 
Developer Lawrence Clapp puts the cost of an average resi- 
dential lot on Oahu (7,200 square feet) at about $25, 000, 
fully half of which is due to these required "improvements." 
The result is $10 , 000-$25, 000 homes being constructed upon 
$ 20, 000-$30 , 000 lots, almost a perfect inversion of the gen- 
erally accepted ratio of house value to lot value prevailing 
on the mainland. 150/ 

Throughout the state the cost of land acquisition 
and improvement amounts to about 47% of the sales price of 
a new home. Complaints of high costs of required improve- 
ments are heard on the neighbor islands as well as on Oahu. 
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John Hyer, Vice President of the Maui Land and Pineapple 
Company, points to them as the single most important factor 
in increasing housing costi, but he also notes that the 
shortage of heavy equipm ^n^ ajd^exper ienced construction 
labor may be more responsi e for the high costs than any 



disputes the argument that county requirements are excessive 
The county planners are currently preparing a model to study 
housing costs, and he suggests that preliminary results indi 
cate that the element of housing cost that seems most out of 
line is the excessive profits of the builders. 152/ 



narrow urban limits policy has contributed substantially 
to the high cost of land development and the high margin of 
builder profit. By protecting the flat agricultural land 
it has forced builders into the hills where development 
costs are necessarily higher. And by creating a shortage 
of land it has reduced the supply of housing to the point 
where builders, workers, suppliers and all other segments 
of the housing industry can increase their prices and still 
find a ready market. One developer, who prefers to remain 
anonymous, declares that there will never be $30, 000-s ingle- 
family residences constructed on Oahu for the simple reason 
that demand is so strong for more expensive units for which 
there is a greater profit to the developer. 153/ This de- 
veloper does not attribute the scarcity of inexpensive hous- 
ing to the Commission, which has never refused his requests 
for urban rezoning. (Most of his land, it should be noted, 
has been adjacent to existing urban zones.) But developers 
with land less favorably located are unlikely to agree. 

Only an extensive study by land economists could resolve 
these fundamental questions about the effect of the urban 
limits policy. 



policy can be preserved without increasing housing costs 
if more of the pressures for development are transferred to 
the neighbor islands — the islands other than Oahu. They 
argue that increased development on the neighbor islands 
is necessary both to help the neighbor islands realize 
their economic potential and also to preserve some of the 
environmental assets of Honolulu's setting. 154/ The de- 
sire to transfer some of the development pressures from 
Oahu to the neighbor islands now appears more realistic in 
view of the decentralization of the tourist industry, 155/ 
but the great majority of new development continues to be 
attracted to Oahu. 156/ r f 



arbitrary requirements of unty officials. 151/ 

Robert Way, Honolulu Planning Director, vigorously 




It can be argued, on the other hand, that the 



Some planners argue that the narrow urban limits 
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On the neighbor islands, there is no immediate 
danger of overcrowding because population densities are 
very low. Many neighbor islanders feel as does Maui County 
Mayor, Elmer Cravalho, that the housing shortage on Oahu 
is being "conveniently used" to justify the emasculation 
of the Land Use Law. 157/ Neighbor islanders constitute a 
majority of the Land Use Commission, and may reflect the 
opinion commonly heard on the neighbor islands that de- 
velopment should be channeled out of Oahu and into the 
other islands. 

The neighbor islands have their own urban sprawl 
problem, however, in the form of subdivisions containing 
lots of one-half acre or larger. Development at these low 
densities is widely abhorred by planners as inconsistent 
with Hawaii's land scarcity. 158/ In the past many obsolete 
subdivisions were created for sale to gullible out-of- 
staters. 159/ The Land Use Commission has reduced this 
practice but has not stopped it completely. 160/ Philip 
Yoshimura, Deputy Planning Director for Hawaii County, 
complains that the County has no way of stopping so-called 
agricultural subdivisions approved by the Commission for 
sale to speculators in three to 20-acre parcels. 161/ 

Some of the land sales operations on the neighbor 
islands have drawn severe criticism. A very large Boise 
Cascade subdivision of dry, flat rangeland on the Kona 
coast of Hawaii has been called a fraud on the public even 
by other developers. Much of the new resort-oriented 
development on the neighbor islands follows a standard 
pattern of hotel, golf course and subdivision, 162/ and 
the developers say they need the cash flow generated by land 
sales in order to make their resort property profitable. 163/ 
The County of Kauai, however, recently disapproved a large- 
lot subdivision by Princeville Ranch interests, and conserva- 
tionists hope this marks a renewed trend of opposition to 
these land sales operations. 164/ 

The conflict between the contrary chants of "no 
urban sprawl" and "lower housing costs" will undoubtedly 
remain the most tempestuous issue the Commission must face 
in the coming years. Decisions either way are guaranteed 
to create enemies . 



The Commission's Decision Making Process 

Given the changes in conditions that have taken 
place since the adoption of the Land Use Law, and the lack 
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of clearly defined state policies to replace those policies 
of the early 1960's that now seem outdated, it is of course 
not surprising that the actions of the Land Use Commission 
have been the subject of some criticism. Conservationists 
think the Commission has allowed too much development, and 
developers think it has not allowed enough. Complaints 
based on such basic differences of policy can hardly be 
avoided . 



Less excusable, however, are the universal com- 
plaints of the excessive time it takes to process a rezoning 
through the Commission. 165/ Earl Stoner of AMFAC Communi- 
ties estimates that it often takes from 4-1/2 to 7-1/2 months 
to obtain such land use changes. 166/ This is on top of 
another nine months to a year that may be required to ob- 
tain all the necessary county approvals. 167/ Allan Davis, 
described one project for which the necessary county and 
Commission approvals took a full 2-1/2 years. 168/ 

But considering the meager funds and ambiguous 
policy guidance given the Commission, perhaps the most 
surprising result is that its decisions have not been crit- 
icized more than they have. The Commission operates on an 
inexcusably tight budget with a very small staff that has 
no time for long-range planning. 169/ Strict time limita- 
tions require it to hold hearings in each of the four counties 
at relatively frequent intervals in order to meet the schedule 
prescribed by the statute. 17 0/ Although the Commission has 
been criticized for failing to follow with sufficient preci- 
sion the prescribed administrative procedures, 17 1/ it has 
resisted any increase in the formality of its proceedings 17 2/ 
because, as developers point out, it already may take up to 
a year to obtain both local and state approval of a project, 
and delay of this magnitude cannot help but increase the cost 
o f hou s ing . 173/ 

One of the innovations of the Commission which has 
occasioned considerable comment is its so-called "incremental 
approach" to granting rezoning approvals. 174/ A petitioner 
for a land use classification change must produce a general 
plan for the entire project he proposes to construct upon 
the land for approval in concept. However, only a small 
portion of that land is reclassified so that development can 
proceed--the "first increment." Moreover, it is on this first 
increment that sewage treatment plants, main water lines and 
other improvements must be constructed for the whole develop- 
ment. The intent is to force the developer to invest so 
heavily in that first increment that he must complete his 
project in its original concept or lose a substantial amount 
of money. 175/ 
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The results of this incremental approach are 
clearly evident from the experience of the Oceanic Prop- 
erties Division of Castle & Cooke in developing Mililani 
New Town. Of its total planned development of 3,500 acres, 
the initial increment of land use change granted by the 
Commission was a scant 300. In that first increment Oceanic 
was required to construct a sewage treatment plant with a 
capacity of 1,000,000 gallons at a cost of $4 million. 176/ 

Some county officials also complain about the 
incremental approach, alleging that it represents too much 
concentration on details by the Commission. They suggest 
that the Commission should concern itself only with the broad 
categories of development and leave the rest to the counties. 177/ 
The Commission staff argues, however, that they get blamed if 
the development does not turn out as planned so they need the 
additional control that incremental zoning provides. 178/ 

Shelley Mark suggests that the counties are not doing an ade- 
quate job of insuring good site planning by the developers 
and that it is important for the Land Use Commission to re- 
view developers' plans in detail. 179/ 

A five-year review of the district boundaries was 
undertaken in 1969 as required by the statute. 180/ The 
draftsmen had hoped that the provision in the Law for a 
five-year review would cut down on the number of boundary 
changes in the interim, but it does not appear to have done 
s °. 181/ It was also hoped that the five-year review would 
allow a comprehensive look at the entire state which could 
be used as a policy basis for reclassifications. This com- 
prehensive view was provided by the consultants, Eckbo, 

Dean, Austin & Williams, but critics suggest that the com- 
mission based its redistricting less on this comprehensive 
study than on "consensus" planning. 182/ 

The five-year review also created a host of new 
procedural problems, some of which spawned litigation chal- 
lenging the validity of reclassifications made as part of 
the five-year review. 183/ The Actions of the commission 
in reclassifying large tracts of land without, i t is alleged, 
adequate notice to the public has been subjected to substan- 
tial criticism, 184/ and the Commission has reopened a number 
of these cases for further consideration. 185/ 

It is generally agreed that with its small staff 
the Land Use Commission is incapable of enforcing the Land 
Use Law, and they make no attempt to follow up on permits 
to see that conditions and restrictions are obeyed, or to 
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check on development undertaken without a permit. The 
statute directs the counties to enforce the Law but it is 
difficult to discern whether the counties are actually 
doing so. 186/ 

Conflict of interest charges that were levied 
against the Commission in the 1970 election campaign cer- 
tainly did little to inspire confidence that the decisions 
of the Commission were being based on sound planning poli- 
cies. Some suggest that the existing laws regarding con- 
flict of interest need to be clarified, 187/ but others 
believe that conflict of interest has only been a problem 
in a few isolated situations, 188/ an^ that the publicity 
generated in 1970 will insure that the Commissioners are 
increasingly careful about any possible conflicts in the 
future. 189/ Clearly the Land Use Commission itself lacks 
the staff or time to engage in its own planning and policy 
formulation. 190/ 

Aaron Levine, President of the Oahu Development 
Conference, suggests that the state constitution, by re- 
quiring a three year residence requirement for government 
jobs, has made it difficult to hire mainland planners and 
has had an adverse impact on the overall quality of the 
planning in the state. 191/ The first state general plan, 
prepared in 1961, proved to have very little influence on 
land use decisions. 192/ The state's Department of Planning 
and Economic Development is attempting to map out a strategic 
policy approach to planning 193/ and work has begun on a 
planning-programming-budgeting system. 194/ At the present 
time, however, many people are not convinced that the state 
planning program is having the desired results. 195/ 

The Department of Land and Natural Resources is 
also frequently criticized for its failure to prepare an 
overall plan for the forest reserves. 196/ An open space 
study currently being undertaken by the Overview Corporation 
may form the basis for such a plan and should at least pro- 
vide badly needed guidelines for decisions in this important 
area . 



Interrelationship of Governmental Agencies 

Given the number of agencies involved in Hawaii's 
land regulatory system certain conflicts are inevitable. 

The Land Use Commission and the Department of Taxation fre- 
quently appear to be working at cross-purposes, 197/ and 
it is widely agreed that the tax policies of the state need 
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better coordination with other land use policies . 198/ 

Hawaii has two tax laws which were designed to influence 
land use policies. The "Pittsburgh plan," under which land 
is taxed at a higher rate than buildings, was intended to 
encourage the improvement of urban land. This is consistent 
with the narrow urban limits policy of the Land !Tse Commission, 
though some argue that these policies have contributed to 
undue congestion in Waikiki and other densely developed parts 
of Honolulu . 199/ 

The tax laws also contain dedication provisions 200/ 
which allow a landowner to obtain lower assessments by "dedi- 
cating" his property to agricultural use. 201/ The only 
land likely to be dedicated is land which is in proximity to 
existing urban areas. 202/ Dedication of such land may limit 
the Land Use Commission's ability to implement its policy 
of orderly urban expansion. 203/ Unless land is dedicated 
the statutory direction 204/ that the assessors give con- 
sideration to the land use classifications set by the Land 
Use Commission has apparently had little effect. 205/ In 
addition, the tax laws have been criticized for permitting 
the dedication of land for agricultural purposes in districts 
zoned urban by the Land Use Commission, thus defeating the 
purpose of the Land Use Law. 206/ 

There seems to be little direct conflict between 
the Land Use Commission and the Department of Land and 
Natural Resources but many county officials, such as Kauai 
County Planning Director Brian Nishimoto, see no reason why 
the land use functions of the two agencies should not be 
combined. This would enable county officials to deal with 
a single state agency rather than with two agencies having 
different policies. 207/ 

Some of the criticism of the interrelationship of 
the various state agencies has focused on the position and 
makeup of thtS Land Use Commission. Conservationists suggest 
that the Commission could reach more intelligent decisions 
if it were staffed with more conservationists and members 
of the land use professions. 208/ They feel that most of 
the Commissioners have strong pro-development sympathies 
and that only public pressure keeps the Commission in check. 209/ 

On the other hand Wade McVay of Campbell Estate 
would abolish the Commission. He contends that the counties 
are sufficiently sophisticated to handle their own land use 
planning now, and that the counties should initiate changes 
in land use classifications. This would eliminate a tier of 
planning approval and put the process in the hands of the 
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governmental unit most familiar with local problems. 210/ 
George Akahane, Chairman of the Honolulu County Council Com- 
mittee on Planning and Zoning, would not abolish the Com- 
mission but would require that changes in land use districts 
be initiated by the county. 211/ Public opinion polls, how- 
ever, show that this view does not have broad support at this 
t ime . 212/ 

Others argue that the Commission should be replaced 
by a line agency in the state government. 213/ Still others 
defend the independent position of the Commission as pro- 
viding a needed measure of citizen participation. 214/ Roy 
Takeyama, now Secretary of the Board of Regents of the Uni- 
versity of Hawaii and a former attorney for the Land Use 
Commission, points out that no line agency would be able 
to exercise the control over other state agencies that the 
Commission now exercises. He suggests that the Land Use Law 
has made state agencies such as the Highway Department think 
about the impact their actions will have on land use policy 
for the first time. 215/ Shelley Mark agrees that the 
existence of the Land Use Law has increased the degree of 
coordination among these state agencies because they now 
work through the Land Use Commission rather than each dealing 
independently with the counties. 216/ 

The relationship between the counties and the 
state agencies is less than perfect. The counties have sub- 
stantially improved their planning programs within the 10 
years the Land Use Law has been in effect, and some county 
officials feel that the Law now needs substantial revision. 
They argue that although the Land Use Law may have had the 
beneficial effect of slowing development while the counties 
caught up on their planning, 217/ the counties' planning is 
now more sophisticated than the state's and the counties' 
views should now be given greater weight. 218/ Honolulu 
Planning Director Robert Way argues that the counties' deci- 
sions must be based on sound planning because the Hawaii 
Supreme Court has imposed uniquely restrictive standards on 
rezonings by the counties, requiring that each rezoning be 
based on a comprehensive planning decision. 219/ 



County officials also point out that the Land Use 
Commission has no contact with the county public works de- 
partments and therefore has little knowledge of whether the 
county can easily provide services to areas newly classified 
as urban. 220/ On the other hand, some county officials 
will concede that they often rely on the Land Use Commission 
to withstand local political pressures that are hard for the 
county to resist. 221/ And the extent to which the county's 
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planning has been translated into a process for adequate 
review of proposals has been questioned by some state offi- 
cials who believe it important that the Land Use Commission 
continue to review the proposals of developers in detail. 222/ 

For the most part the county planners and the Land 
Use Commission co-exist amicably, and to the extent that 
there is friction between some of the counties and the Land 
Use Commission it may reflect only the type of personality 
conflict that might occasionally be expected. 223/ Conflicts 
between the counties and the Department of Land and Natural 
Resources, however, appear quite basic. 224/ Although the 
county can usually prevent urban development on lands re- 
zoned to an urban district by the Land Use Commission, it 
has no such power on conservation lands under the jurisdic- 
tion of the Department of Land and Natural Resources. County 
officials generally share Maui County Planning Director 
Howard Nakamura's opinion that the broad powers of the De- 
partment of Land and Natural Resources to permit a wide 
range of urban uses in the conservation zone should be re- 
stricted, though they would also concede that the cases in 
which the powers have been abused have not been common. 225/ 

Although the Land Use Law generates its share of 
interagency bickering almost no one would advocate giving 
up the basic system. Hawaiians are proud of their Land Use 
Law and while many seek to improve its operation no one is 
publicly promoting any basic change in the- Law's underlying 
concepts. If there is any common agreement about needed 
change it would be with Hawaii County Corporation Counsel 
Wendell Kimura's view that the Commission needs better- 
articulated planning standards and fewer ad hoc decisions. 226/ 



to 
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such lands see Eckbo , Dean, Austin & Williams, STATE 
OF HAWAII LAND USE DISTRICTS AND REGULATIONS REVIEW 
(August 15, 1969) at p. 86. 

19/ Haw. Rev. Stats. §205-2, see Haw. Rev. Stats. §193-41. 

20/ Eckbo, Dean, Austin & Williams, STATE OF HAWAII LAND 

USE DISTRICTS AND REGULATIONS REVIEW (August 15, 1969) 
at p. 84. 

21/ 1970 Session Laws of Hawaii, Act 136. See State of 

Hawaii, Land Use Commission, STATE LAND USE DISTRICT 
REGULATIONS, effective August 4, 1^69 and as amended 
January 26, 1971, §2.361. The Act defines "shoreline" 
as the upper reaches of the wash of waves other than 
storm and tidal waves. Act 136, §2. See also State 
of Hawaii, Department of Planning and Economic De- 
velopment, HAWAII AND THE SEA (1969) at pp. 55-66. 

2_2_/ Samuel B. K. Chang, Bina M. Chun, THE LAND USE LAW 
REVISITED: LAND USES OTHER THAN URBAN (Legislative 

Reference Bureau, December, 1970) at pp . 28-32. 

23/ Haw. Rev. Stats. §20 5-5. 

24/ State of Hawaii, Land Use Commission, STATE LAND USE 
DISTRICT REGULATIONS, effective August 4, 1969 and as 
amended January 26, 1971, §2.14. 

25/ Id . , at §2.16. 

26/ Haw. Rev. Stats. §205-6 as amended by 1970 Hawaii 
Session Laws, Act 136. 

27/ The schedule of the Land Use Commission for the Spring 
of 1971. showed the following hearings: 

Friday, April 16 — Hilo, 7:00 P.M. 

Saturday, April 17 — Kona, 1:00 P.M. 

Friday, May 7 — Windward Oahu, 7:00 P.M. 

Saturday, May 8--Waianae, Oahu, all day 

Friday, May 21 — Maui, 1:00 P.M. 

Friday, June 4 — Kauai, 1:00 P.M. 

Saturday, June 5 — Ewa, Oahu, 1:00 P.M. 

28/ Mr. Tatsuo Fujimoto replaced Ramon Duran as Executive 
Director on April 1, 1971. 
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29/ Another planning position is authorized but currently 
vacant. 

30/ See State of Hawaii, Land Use Commission, RULES OF 

PRACTICE AND PROCEDURE, effective August 4, 1969 and 
as amended January 26, 1971, §§1.17 — 1.21. 

3 1/ Haw. Rev. Stats. §205-4. 

32/ See, generally, Eckbo, Dean, Austin & Williams, STATE 
OF HAWAII LAND USE DISTRICTS AND REGULATIONS REVIEW 
(August 15, 1969) at p. 84. 

33/ Haw. Rev. Stats. §§205-5, 183-41. 

34/ REGULATION NO. 4, a regulation of the Department of 

Land and Natural Resources, State of Hawaii, providing 
for land use regulations within conservation districts 
pursuant to Section 19-70, Revised Laws of Hawaii 1955, 
as amended, providing for zones, subzones, permitted 
uses, appeals, enforcement and penalty (undated) 
(hereinafter cited as Regulation 4) . A study looking 
toward revision of these regulations is currently 
underway. Interview with Edward Williams, planning 
consultant, September 1, 1971. 

35/ Regulation 4, §2; see the discussion of these special 
subzones at Eckbo, Dean, Austin & Williams, STATE OF 
HAWAII LAND USE DISTRICTS AND REGULATIONS REVIEW 
(August 15, 1969) at p. 88. 

36/ The department interprets the term "non-commercial" 

to exclude any residential development built for sale 
or lease to others." Interview with Gordon Soh, 
Planning Coordinator, Department of Land and Natural 
Resources, April 8, 1971. 

37/ Regulation 4, §2B. 

38/ Interview with Philip I. Yoshimura, Deputy Director 
of Planning, County of Hawaii, April 19, 1971. 

39/ Department of Planning and Economic Development, 
GENERAL PLAN REVISION PROGRAM, Part 1, at p. 40 
(1967) . 

Interview with Robert Way, Planning Director, City 
and County of Honolulu, March 30, 1971. 
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41/ Eckbo, Dean, Austin & Williams, STATE OF HAWAII LAND 

USE DISTRICTS AND REGULATIONS REVIEW (August 15, 1969) 
at p. 189. 

42/ Interview with Robert Wenkam, July 14, 1971. 

43/ "Opportunities for Hawaiian Agriculture," Agricultural 
Development Plan for the State of Hawaii, 1970, cf . 
especially pp. 47 and 52. 

44/ Bank of Hawaii, CONSTRUCTION IN HAWAII 28 (1970). 

45/ Interview with Colonel William G. Van Allen, Officer 
and Director, Bishop Estate, June 8, 1971. 

46/ Interview with Allan S. Davis, Chairman of the Board 
of Trustees, The Estate of James Campbell, June 8, 

1971. 

47/ Interview with Richard H. Cox, Vice President in 

Charge of Properties Group, Alexander & Baldwin, Inc., 
June 10, 1971. 

48/ Interview with Earl Stoner, President, AMFAC Communi- 
ties, June 10, 1971. 

49/ Oceanic Properties, Inc. (a division of Castle & 
Cooke), Honolulu. 

50/ 1970 Annual Report, C. Brewer & Company, Ltd., and 

the Dillingham Corp.; interview with Wade McVay, Chief 
Executive, Campbell Estate, June 8, 1971. 

51/ Interview with Harold Baker, Director, Land Study 
Bureau, April 6, 1971. 

52/ Interview with Colin Cameron, President, Maui Land 
and Pineapple Company, July 9, 1971. 

53/ Pineapple industry costs are kept secret for competi- 
tive reasons. Interview with Harold Baker, April 6, 
1971. 

54/ Production of Hawaiian pineapple dropped from 30.1 

million cases in 1959 to 28.8 million cases in 1970. 
Bank of Hawaii, HAWAII 1971, Annual Economic Review 
(August, 1971) at p. 45. See also Thomas K. Hitch, 
Si-Si Chu, and Betty Hirozawa, CURRENT AND ANTICIPATED 
DEVELOPMENTS AFFECTING POPULATION, ECONOMIC ACTIVITY 
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AND LAND USE ON KAUAI, MAUI AND HAWAII 1965, 1970 and 

1975 (Legislative Reference Bureau, 1959) at p. 556. 

55/ Department of Planning and Economic Development, 
OPPORTUNITIES FOR HAWAIIAN AGRICULTURE 48 (1970). 

56/ Interview with Harold Baker, April 6, 1971. 

57/ Interview with Richard H. Cox, June 10, 1971. 

58/ Interview with Eddie Tangen, Vice President, Inter- 
national Longshoremen's and Warehousemen's Union, 
and member of Land Use Commission, June 7, 1971. 

59/ Interview with Richard H. Cox, June 10, 1971. 

60/ Interview with Colin Cameron, July 9, 1971. 

61/ Interview with Richard H. Cox, June 10, 1971; inter- 

view With W. Lawrence Clapp, President, Ahuimanu 
investment Company, June 9, 1971; interview with 

Eddie Tangen, June 7, 1971; Bishop Estate, Honolulu; 

The Estate of James Campbell, Honolulu; interview with 
Warren G. Haight, President, Oceanic Properties, Inc. 

(a division of Castle & Cooke), June 9, 1971; interview 

with Earl Stoner, June 10, 1971; Lanai and Molokae 
are almost wholly given over to pineapple production, 
and may outlast the major islands by several years 
however . 

62/ Interview with Harold Baker, April 6, 1971. 

63/ Bank of Hawaii, HAWAII 1971, Annual Economic Review 
(August, 1971) at p. 16. 

64/ Interview with Allan S. Davis, June 8, 1971. 

65/ Interview with Warren G. Haight, June 9, 1971. 

66/ Interview with Richard H. Cox, June 10, 1971. 

67/ Interview with W. Lawrence Clapp, June 9, 1971. 

68/ Bishop Estate, Honolulu. 

69/ In 1970 sugar and pineapple accounted for $149,300,000 

of a total value of all crops in the state of $170,200,000. 
Bank of Hawaii, HAWAII 1971, Annual Economic Review 
(August, 1971) at p. 44. 
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70/ Interview with Harold Baker, April 6, 1971. 

71/ Interview with Dr. Shelley M. Mark, Director, Depart- 
ment of Planning and Economic Development, April 6, 
1971. Sales of vegetables and fruits have increased 
gradually from about $6 million in 1960 to $9-1/2 
million in 1969. 

72/ Interview with Harold Baker, April 6, 1971. 

) 

73/ Interview with Wade McVay, June 8, 1971. 

74/ interview with Sunao Kido, Director, Department of 
Land and Natural Resources, and member of the Land 
Use Commission, June 9, 1971. 

75/ Interview with Dr. Shelley M. Mark, April 6, 1971. 

76/ Eckbo, Dean, Austin & Williams, STATE OF HAWAII LAND 

USE DISTRICTS AND REGULATIONS REVIEW (August 15, 1969) 
at p. 189. 

77/ Dr. Shelley M. Mark and Richard Poirier, STATE AND 

LOCAL LAND USE PLANNING: SOME LESSONS FROM HAWAII'S 

LAND USE LAW (January, 1971) at p. 7. 

78/ Interview with Dr. Shelley M. Mark, April 6, 1971; 
interview with Howard Altman, Project Administrator 
for Eckbo, Dean, Austin & Williams, five-year boundary 
review study, April 7, 1971. 

79/ Thomas K. Hitch, Si-Si Chu , and Betty Hirozawa, 

CURRENT AND ANTICIPATED DEVELOPMENT AFFECTING POPULA- 
TION, ECONOMIC ACTIVITY AND LAND USE ON KAUAI, MAUI 
AND HAWAII 1965, 1970 and 1975 (Legislative Reference 
Bureau, 1959) at p. 131. 

80/ Interview with Richard Lowe, planning consultant, 

April 4, 1971. 

81 / Bank of Hawaii, HAWAII 1971, Annual Economic Review 
(August, 1971) at p. 42. See Bank of Hawaii, CON- 
STRUCTION IN HAWAII 34 (1970). 

82/ Interview with Eddie Tangen, June 7, 1971. 

83/ State of Hawaii, Department of Planning and Economic 
Development, THE ECONOMIC OUTLOOK FOR THE STATE OF 
HAWAII (Economic Research Report No. 71-1, January 28, 
1971) . 
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84/ Hotel employment increased from 6,310 in 1965 to 

13,320 in 1970. Bank of Hawaii, HAWAII 1971, Annual 
Economic Review (August, 1971) at p. 44. 

85/ Interview with Eddie Tangen, June 7, 1971. 

86/ Tangen is quick to voice the concern of his workers 

over the absence of reasonable housing. According to 
Tangen, while the "average guy" may earn around $12,500 
a year, it is not sufficient to finance a $31,000 home, 
and it is hard to find houses selling for less. How- 
ever, one developer, who prefers to remain anonymous, 
suggests that it is the workers themselves who con- 
tribute to the high cost of their housing. He regu- 
larly provides beer for his workers every Friday after- 
noon plus a luau at the conclusion of each project. 
Recently, beer has been demanded other days of the week 
as well. If he did not acquiesce, he declared he 
would soon have no workers. 

87/ Robert Wenkam, KAUAI AND THE PARK COUNTRY OF HAWAII 
84-87 (1967). 

88/ Interview with Cynthia Marnie, Legislative Representa- 
tive, The Outdoor Circle, July 13, 1971. 

89/ See the results of the questionnaire reported at 

Eckbo, Dean, Austin & Williams, STATE OF HAWAII LAND 
USE DISTRICTS AND REGULATIONS REVIEW (August 15, 1969) 
at p. 189. 

90/ Interview with Mike Cleveland, Officer, Life of the 
Land, July 9, 1971. 

91/ Immigration of Caucasians has been heavy in recent 

years. Bank of Hawaii, HAWAII 1970, Annual Economic 
Review (August, 1970) at p. 22. 

92/ Interview with Robert Wenkam, July 14, 1971. 

93/ Interview with Tom Gill, April 5, 1971. For an 

analysis and reprint of the "McAteer brochure" that 
aroused local politicians with its attacks on the 
state's environmental policies see Honolulu Sunday 
Star-Bulletin & Advertiser , April 18, 1971, p. B-2. 



94/ Interview with Dr. Shelley M. Mark, April 6, 1971. 
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95/ Interview with Tony Hodges, Life of the Land, July 12, 
1971; interview with Robert Wenkam, July 14, 1971. 

See, Eckbo, Dean, Austin & Williams, STATE OF HAWAII 
LAND USE DISTRICTS AND REGULATIONS REVIEW (August 15, 
1969) at p. 88. 

96/ Interview with Gordon Soh, April 8, 1971. 

97/ Id . 

98/ State of Hawaii, Department of Land and Natural Re- 
sources, 1969-1970 REPORT TO THE GOVERNOR (January, 
1971) at p. 12. 

99/ Interview with Gordon Soh, April 8, 1971. There has 

also been some criticism by conservationists that the 
Department is put in a conflicting position because 
it is the lessor of many of the lands on which it 
must decide applications for permits, and there will 
be increased lease revenue in many cases if the permit 
is granted. . 

100/ Interview with Dick Mayer, Geography Instructor, Maui 
Community College, July 10, 1971; interview with Mike 
Cleveland, July 9, 1971; interview with Robert Wenkam, 
July 14, 1971. 

101/ Samuel B. K. Chang, Bina M. Chun, THE LAND USE LAW 
REVISITED: LAND USES OTHER THAN URBAN (Legislative 

Reference Bureau, December, 1970) at p. 24; interview 
with Tom Gill, April 5, 1971; interview with Brian 
Nishimoto, Director of Planning, County of Kauai, 

April 16, 1971; interview with Wendell Kimura, April 
19, 1971; interview with Mike Cleveland, July 9, 1971; 
interview with Cynthia Marnie, July 13, 1971; inter- 
view with Dick Mayer, July 10, 1971. 

102/ Interview with Wade McVay, June 8, 1971; interview 
with Colonel William G. Van Allen, June 8, 1971; 
interview with W. Lawrence Clapp, June 9, 1971. 

103/ Interview with Mike Cleveland, July 9, 1971. 

104/ Interview with Colonel William G. Van Allen, June 8, 
1971. 

105/ Interview with Wendell Kimura, April 19, 1971. 



106/ Interview with Sunao Kido, June 9, 1971; interview 
with Edward Williams, September 1, 1971. 
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107/ Interview with Colonel William G. Van Allen, June 8, 
1971. 

108/ Interview with Richard Lyman, Jr., Chairman of the 
Board, Bishop Estate, June 8, 1971. 

109/ Interview with Eddie Tangen, June 7, 1971; interview 
with Harold Hos tetter, environmental reporter, Hono- 
lulu Advertiser , July 13, 1971; interview with Richard 
H. Cox, June 10, 1971; interview with Robert Wenkam, 
July 14, 1971. 

110/ Interview with Howard Altman, April 7, 1971. 

111/ Interview with Gordon Soh, April 8, 1971. Recently 

there has been severe criticism with the construction 
of the Kona airport in the conservation district. 
Interview with Philip I. Yoshimura, April 19, 1971. 

112/ Bank of Hawaii, CONSTRUCTION IN HAWAII 2 (1970). 

113/ See Eckbo , Dean, Austin & Williams, STATE OF HAWAII 

LAND USE DISTRICTS AND REGULATIONS REVIEW (August 15, 
1969) at pp. 97-8. 

114/ Interview with Sunao Kido, June 9, 1971. Samuel B. K. 

Chang, Bina M. Chun, THE LAND USE LAW REVISITED: LAND 

USES OTHER THAN URBAN (Legislative Reference Bureau, 
December, 1970) at p. 29. 

115/ Interview with Ramon Duran, former Executive Director, 
Land Use Commission, April 8, 1971; see, e .q . , State 
of Hawaii Land Use Commission, Staff Report on Docket 
No. A70-268 (Estate of James Campbell), February 26, 
1971. Interview with Harold Baker, April 6, 1971. 

116/ Interview with Roy Takeyama , Secretary, Board of Re- 
gents, University of Hawaii, April 6, 1971; interview 
with Howard Altman, April 7, 1971. See, generally, 
Arthur Y. Ching, USE STATUS OF URBAN-ZONED LAND ON 
OAHU, University of Hawaii Land Study Bureau, Special 
Study Series, Report No. 9, February, 1970. It has 
also been suggested that this emphasis on "need" is 
of doubtful constitutionality. Ira Michael Heyman, 
"Planning Legislation: 1963 " 30 AIP JOURNAL 247, 250 
(November, 1964 ). 

117/ Interview with Fred K. Kwock, Manager, Residential 

Development, Dillingham Land Corporation (a subsidiary 
of Dillingham Corporation), June 7, 1971. 







118/ Interview with Colonel William G. Van Allen, June 8, 
1971. 

119/ Interview with George Yim, General Counsel, Oceanic 
Properties, Inc. (a division of Castle & Cooke), 

June 9, 1971; interview with Earl Stoner, June 10, 

1971. 

120/ Another current land use issue in Hawaii is the extent 
to which some of the very extensive military land 
might be available for other uses. (Interview with 
Larry Nakatsuka, Legislative Assistant to Senator 
Fong, April 1, 1971.) The current emphasis at the 

federal level to release unneeded military land for 
other purposes has stimulated discussion on this 
issue. On the other hand, in recent years the federal 
government has also acquired substantial amounts of 
new land for space and military research and testing. 
(Robert Wenkam, KAUAI AND THE PARK COUNTRY OF HAWAII, 
115-22 (1967). 

121/ The Estate of James Campbell; AMFAC Communities. See 
Samuel B. K. Chang, Bina M. Chun, THE LAND USE LAW 
REVISITED: LAND USES OTHER THAN URBAN (Legislative 

Reference Bureau, December, 1970) at p. 39. 

122/ Eckbo, Dean, Austin & Williams, STATE OF HAWAII LAND 

USE DISTRICTS AND REGULATIONS REVIEW (August 15, 1969) 
at p. 8. Factors other than the land use law have also 
probably influenced the shape of the urban area. The 
sugar plantations which occupy the fringes of Honolulu 
cannot operate except with very substantial acreage 
and are, therefore, in a poor position to sell lots 
in small increments. This lack of small holdings on 
the fringe has undoubtedly contributed to the slow 
rate of urban expansion. Richard U. Ratcliff, STATE 
ECONOMIC GOALS AND FEDERAL LAND HOLDINGS IN HAWAII 
(May, 1962) at pp. 70, 78. 

123/ "Mililani Town, " brochure published by Oceanic Prop- 
erties Division of Castle & Cooke, Honolulu. 

124/ Id. 



125/ Interviews with George Yim and Wendell Brooks, Jr., 
Vice President and General Manager, of Oceanic Prop- 
erties, Inc. (a division of Castle & Cooke), June 9, 
1971; interview with Roy Takeyama , April 6, 1971. 
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126/ "New Town for Ewa , " brochure" published by The Estate 
of James Campbell. 

127/ Id . ; interviews with Allan S. Davis and Wade McVay, 
June 8, 1971. 

128/ Interview with Colonel William G. Van Allen, June 8, 
1971; interview with Eddie Tangen, June 7, 1971. 

129/ Interview with Eddie Tangen, June 7, 1971. 



130/ Interview with Robert Way, March 30, 1971 . 



131/ Honolulu Advertiser, August 5, 1971, p. 7. 



132/ Bank of Hawaii, CONSTRUCTION IN HAWAII (1970) at p. 5. 
In 1970 the median value of a house in Hawaii was 
$35, 100 compared to $25,500 in the next highest state. 
See Bureau of the Census, 197 0 CENSUS OF HOUSING, AD- 
VANCE REPORT: GENERAL HOUSING CHARACTERISTICS (Febru- 

ary, 1971). 

133/ Richard U. Ratcliff, STATE ECONOMIC GOALS AND FEDERAL 
LAND HOLDINGS IN HAWAII (May, 1962) at p. 80. 

134/ U.S. Bureau of the Census, General Housing Character- 
istics, February, 1971. 

135/ Bank of Hawaii, CONSTRUCTION IN HAWAII 40 (1970). 

Interview with Larry Nakatsuka, April 1, 1971. 

136/ Interview with Kekoa Kaapu, Urban Renewal Coordinator, 
City of Honolulu, July 15, 1971. See Honolulu Ad- 
v ertiser , August 8, 1971, p. 23. 

137/ Oceanic Properties, Inc. (a division of Castle & 

Cooke), Honolulu; interview with Colonel William G. 

Van Allen, June 8, 1971; The Estate of James Campbell; 
Dillingham Land Corporation (a subsidiary of Dillingham 
Corporation); interview with W. Lawrence Clapp, June 9, 
1971. See also Daniel Mandelker, THE ZONING DILEMMA 
45-51 (1971). 

138/ Eckbo, Dean, Austin & Williams, STATE OF HAWAII LAND 

USE DISTRICTS AND REGULATIONS REVIEW (August 15, 1969) 
at p. 95. 

139/ Interview with Earl Stoner, June 10, 1971. 
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; 14 0/ 


Interview with Allan S. Davis, June 8, 1971. 


141/ 


Interview with Harold Hostetter, July 13, 1971; inter- 
view with Sunao Kido , June 9, 1971; interview with Dr. 
Shelley M. Mark, April 6, 1971; interview with Robert 
Wenkam, July 14, 1971. 


14 2/ 


Interview with Ray Yamashita, Assistant Commissioner 
of 'banning, City and County of Honolulu, April 8, 
1971. 


143/ 


Dillingham Land Corporation (a subsidiary of Dilling- 
ham Corporation). 


144/ 


Interview with Richard H. Cox, June 10, 1971; interview 
with Allan S. Davis, June 8, 1971. 


145/ 


Interview with Allan S. Davis, June 8, 1971. 


14 6/ 


Id . 


147/ 


Interview with Eddie Tangen, June 7, 1971. 


14 8/ 


Marshall Kaplan, Gans , Kahn & Yamamoto, HOUSING IN 
HAWAII 66 (1971). 


149/ 


Interview with W. Lawrence Clapp, June 9, 1971. 


150/ 


Id . ; Lawrence Cunha of Bishop Estate also pointed to 
the requirement of building and dedicating to the 
county water and sewer facilities. In the Hawaii-Kai 
development on Bishop land the cost of one such plant 
to serve 20,000 people was $4 million and will even- 
tually exceed $10 million when developed for full 
capacity. Bishop Estate, Honolulu. 


151/ 


Interview with John Hyer, Vice President, Maui Land 
and Pineapple Company, July 9, 1971. See also inter- 
view with W. Lawrence Clapp, June 9, 1971. 


’ 152/ 


Interview with Robert Way, July 15, 1971. Although 
property taxes are relatively low in Hawaii in com- 
parison to other states, (The per capita property 

tax in 1967-1968 was only $83.33 in comparison to 
$137.00 in the median state. BOOK OF THE STATES 
1970-71, p. 205.) the tax weighs most heavily on the 
owners of older single-family homes. (Eckbo, Dean, 

Austin & Williams, STATE OF HAWAII LAND USE DISTRICTS 
AND REGULATIONS REVIEW (August 15, 1969) at p. 13.) 
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153/ This developer sold, on the fringe of an urban center 
on Oahu, 258 units of a 300-unit development in 60 
days at over $40,000 per unit. 

154/ Eckbo, Dean, Austin & Williams, STATE OF HAWAII LAND 

USE DISTRICTS AND REGULATIONS REVIEW (August 15, 1969) 
at pp. 7, 104. 

155/ See Bank of Hawaii, CONSTRUCTION IN HAWAII 34-35 
(1970). 

156/ Id . , a t p . 2 . 

157/ Interview with Elmer Cravalho, Maui County Mayor, 

July 9, 1971. 

158/ "To pursue this type of development is a sure way to 
destroy mile after mile of open landscape, an irre- 
trievable and, in Hawaii, clearly limited resource." 
Eckbo, Dean, Austin & Williams, STATE OF HAWAII LAND 
USE DISTRICTS AND REGULATIONS REVIEW (August 15, 1969) 
at p. 100. 

159/ Interview with Roy Takeyama, April 6, 1971; interview 
with Sydney Williams, planning consultant on the five- 
year boundary review, March 16, 1971. 

160/ Eckbo, Dean, Austin & Williams, STATE OF HAWAII LAND 

USE DISTRICTS AND REGULATIONS REVIEW (August 15, 1969) 
at p. 9. 

161/ Interview with Philip I. Yoshimura, April 19, 1971. 

162/ Eckbo, Dean, Austin & Williams, STATE OF HAWAII LAND 

USE DISTRICTS AND REGULATIONS REVIEW (August 15, 1969) 

at p. 97. 

163/ Id . , at p. 96. 

164/ Interview with Robert Wenkam, July 14, 1971. 

165/ Interview with Roy Takeyama, April 6, 1971; interview 

with Earl Stoner, June 10, 1971; interview with Colonel 
William G. Van Allen, June 8, 1971. 

166/ Interview with Earl Stoner, June 10, 1971. 



167/ Interview with Fred K. Kwock , June 7, 1971. 
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168/ 


Interview with Allan S. Davis, June 8, 1971. 


169/ 


Interview with Robert Way, March 30, 1971; interview 
with Tatsuo Fujimoto, Executive Director of the Land 
Use Commission, April 5, 1971; interview with Roy 
Takeyama, April 6, 1971; interview with Howard Altman, 
April 7, 1971. 


170/ 


Interview with Ah Sung Leong, Staff Planner, Land Use 
Commission, April 5, 1971. 


171/ 


Interview with Howard Altman, April 7, 1971; inter- 
view with Tom Gill, April 5, 1971. 


172/ 


Interview with Howard Altman, April 7, 1971. 


173/ 


Interview with Roy Takeyama, April 6, 1971. 


174/ 


See Eckbo , Dean, Austin & Williams, STATE OF HAWAII 
LAND USE DISTRICTS AND REGULATIONS REVIEW (August 15, 
1969) at p. 98. 


175/ 


Interview with Eddie Tangen, June 7, 1971? interview 
with W. Lawrence Clapp, June 9, 1971. 


176/ 


Oceanic Properties, Inc. (a division of Castle & 
Cooke) . 


111 / 


Interview with Philip I. Yoshimura, April 19, 1971. 


178/ 


Interview with Ramon Duran, April 8, 1971. 


179/ 


Dr. Shelley M. Mark and Richard Poirier, STATE AND 
LOCAL LAND USE PLANNING: SOME LESSONS FROM HAWAII'S 

LAND USE LAW (January, 1971) at pp. 6-7. In 1970 
the Commission obtained an amendment of the land use 
law to codify its practice of attaching to special 
permits specific conditions relating to the nature of 
development. Samuel B. K. Chang, Bina M. Chun, THE 
LAND USE LAW REVISITED: LAND USES OTHER THAN URBAN 

(Legislative Reference Bureau, December, 1970) at p. 

5. The Commission has also specifically provided for 

"incremental zoning in its regulations." See State 
of Hawaii, Land Use Commission, STATE LAND USE DISTRICT 
REGULATION effective August 4, 1969 and as amended 
January 26, 1971, §2.32. 


180/ 


Haw. Rev. Stats. §205-11. 
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181/ 

182/ 

183/ 



184/ 



185/ 

186/ 



187/ 

188/ 

189/ 

190/ 

191/ 

192/ 



193/ 



194/ 

195/ 



196/ 



Interview with Tom Gill, April 5, 1971. 

Interview with Ray Yamashita, April 8, 1971. 

Life of the Land v. Land Use Commission , Circuit 
Court of the First Circuit, Civil Docket #33144. 

Interview with Tom Gill, April 5, 1971; interview 
with Ray Yamashita, April 8, 1971. 

Honolulu Advertiser , August 5, 1971, p. 17. 

Interview with Walton Hong, Deputy Attorney General, 
April 5, 1971. 



Id . ; interview with Tom Gill, April 5, 1971. 

Interview with Roy Takeyama, April 6, 1971. 

Interview with Dr. Shelley M. Mark, April 6, 1971. 

Interview with Robert Way, March 30, 1971. 

Interview with Aaron Levine, April 6, 1971. 

Myron B. Thompson, "Pehea O Hawaii e Hoo pono pono , " 
PLANNING 1968, at pp. 308, 309. 



Interview with Dr. Shelley M. Mark, April 6, 1971. 

Dr. Shelley M. Mark and Richard Poirier, STATE AND 
LOCAL LAND USE PLANNING: SOME LESSONS FROM HAWAII'S 

LAND USE LAW (January, 1971) at p. 3; Thompson, op . 
ci t . , at 312. See, generally, State of Hawaii, De- 
partment of Planning and Economic Development, ELE- 
MENTS OF THE STATE PLANNING PROCESS, State of Hawaii 
General Plan Revision Program (1967). 

Interview with Ray Yamashita, April 8, 1971. 

Interview with Sydney Williams, March 16, 1971; inter- 
view with Robert Way, March 30, 1971; interview with 
Harold Baker, April 6, 1971; interview with Wendell 
Kimura, April 19, 1971. 



Interview with Harold Baker, April 6, 1971; interview 
with Gordon Soh , April 8, 1971. 



197/ Interview with Brian Nishimoto, April 16, 1971; 
interview with Tom Gill, April 5, 1971;. Eckbo , 
Dean, Austin & Williams, STATE OF HAWAII LAND USE 
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DISTRICTS AND REGULATIONS REVIEW (August 15, 1969) 
at pp. 8, 14; interview with Roy Takeyama, April 6, 
1971; interview with Wendell Kimura, April 19, 1971. 
Dr. Shelley M. Mark and Richard Poirier, STATE AND 
LOCAL LAND USE PLANNING: SOME LESSONS FROM HAWAII'S 

LAND USE LAW (January, 1971) at p. 8. 

198/ Interview with Tom Gill, April 5, 1971; interview 
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VERMONT ENVIRONMENTAL CONTROL LAW 



History and Circumstances of Adoption 



Since the early 1960's Vermont has faced a second- 
home and ski resort boom. Growth in major population areas 
on the eastern seaboard, combined with the construction of 
the Interstate highway system, made Vermont a natural center 
for this type of development. Many persons in public life 
in the state were growing concerned about the impact upon 
the character of the state of this recreational explosion 
and the possible commercial and industrial expansion that 
might be associated with it. 

As development pressure increased, local authority 
to control the use of land was broadened by the 1967 legisla- 
ture, increasing the flexibility of zoning and planning 
commissions. 1/ State agencies also received broader powers, 
and issued regulations to meet specific threats, such as large 
subdivisions. 2/ In the summer of 1968 the International 
Paper Company proposed a recreational and second-home develop- 
ment which encompassed 20,000 acres in the southern part of 
the state. 3/ A large public outcry resulted from the 
announcement of this proposal, and Vermont newspapers devoted 
substantial space to the discussion of the problems of 
recreational development. 

In May 1969 the Governor appointed prominent 
citizens and legislators to a Governor's Commission on 
Environmental Control, which was instructed to hold hearings 
and issue a report. The commission made the International 
Paper Company proposal its first order of business and soon 
found that, as was true in large areas of Vermont, no 
mechanism for zoning and subdivision control existed for the 
Windham area. In September 1969, Time Magazine quoted 
Clifford Jarvis, developer of another project in the Windham 
area, as saying that if he sold 300 of his projected 1,735 
lots he would recoup his investment. Most of the developers, 
said Time, 



"have never heard of even rudimentary site 
planning, except insofar as it means jamming 
as many houses as possible onto their tracts. 
Half-acre plots are not unusual. Another 
basic problem is sewage. Close beneath the 




G5 



55 



new grass lawns is solid, impermeable bed- 
rock. Instead of building expensive central 
sewage systems for their developments, the 
subdividers depend on much cheaper, septic 
tanks for each house. [When] the soil 
covering the bedrock is so shallow, [tank] 
overflow and wastes seep downhill, ending 
up in a neighbor's well, a stream or a 
lake . " 4/ 

Under Vermont law the adoption of sophisticated 
controls by a municipality would have had to be preceded by 
the preparation of a comprehensive plan for the town — a 
time-consuming process. 5/ As a stopgap measure, the com- 
mission in mid-August recommended to the Health Department 
that it adopt subdivision regulations pursuant to the Ad- 
ministrative Procedures Act, covering "slope, ground and 
surface water quality and water supply and sewer [sic] dis- 
posal facilities." 6/ These regulations were rapidly pre- 
pared and issued in September. 7/ 

The study commission's final report and recommenda- 
tions proposed a statewide system of land use planning and 
control to ensure environmental protection: 

"Facing a period of substantial growth 
and intense development in the 1970 's 
we have the opportunity and hence the 
obligation to utilize the newer under- 
standing of the science of ecology, and 
the improved knowledge concerning effec- 
tive government organization, to provide 
a uniform, comprehensive approach by 
state government to assure development 
without destruction. A basic goal, 
therefore, should be the preparation 
of a comprehensive land use plan for 
the Skate of Vermont to be undertaken 
as soon as practical and completed within 
a period of one year. Secondly, such a 
plan and its subsequent administration 
should be the responsibility of an effec- 
tive administrative unit clearly charged 
with the responsibility of protecting the 
environment . . . ." 8/ 

Almost all of the study commission's recommendations were 
adopted by the 1970 legislature as part of the new Environ- 
mental control Law. 9/ 
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Additional background on the Commission's report, 
together with commentary on the Environmental Control Law, 
can be found in an environmental management study conducted 
under the direction of Elizabeth H. Haskell. 10/ 

The new Law created an Environmental Board (assisted 
by seven district commissions) which consolidates and coordi- 
nates regulation of the types of land development specified 
in the Law. This regulation is to follow certain general 
criteria, and in the future must comply with three state 
land use plans, the first of which has already been proposed. 
The Environmental Control Law was accompanied by companion 
legislation dealing with such specific concerns as water and 
pollution; dedication of open space; mandatory shoreland and 
flood plain zoning; and mobile home park controls. The 1970 
Adjourned Session of the legislature was so dominated by 
environmental concerns that the passage of the Environmental 
Control Law through the legislature was relatively painless. 
Corporate land developers, against whom the bill was pri- 
marily directed, offered some opposition, but not publicly. 
Much opposition was diffused by the other specific companion 
bills and the few legislators who spoke out against the En- 
vironmental Control Law were quickly overwhelmed by legisla- 
tors eager to support it. The final adoption by the Senate 
after its passage by the House was by a unanimous voice 
vote. 11/ 

Some potential opposition was removed by the 
broad exemptions for existing development plans under a 
"grandfather" clause that has been generously construed. 12/ 
Farming, forest products, and electric power were also ex- 
empted, but the Law did assert authority over all "construc- 
tion of improvements for commercial, industrial or residen- 
tial use above the elevation of 2,500 feet without excep- 
tion." 13/ An early attempt was made to ensure the logging 
companies followed "good forestry practices," 14 / but this 
was soon dropped. Sponsors of the legislation explained 
that the primary concern in the forest products area was a 
massive subdivision on paper company land holdings, 15 / and 
that this would be covered by the legislation. The power 
companies were also exempted because they were regulated by 
an existing agency, the Public Service Board. 16/ 



The Environmental Board and District Commissions 



As finally passed in the spring of 1970, the 
Environmental Control Law details two complementary areas 
of responsibility for the State Environmental Board it 
creates. One is a judgment function exercised in issuing 
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development and subdivision permits through seven district 
commissions. The other covers the adoption of a statewide, 
comprehensive land use plan, to be prepared in three stages. 
This plan is to serve as a guide for the Environmental Board 
and will aid district commissions in their judgment role. 

The Environmental Board is an independent regula- 
tory body located within the Agency of Environmental Con- 
servation, a newly-created umbrella agency for all Vermont 
departments dealing with natural resources. While the 
Board's regulatory authority is independent of that of the 
Agency, the Board is part of the Agency for staff and 
budget purposes. 17/ The nine members of the Environmental 
Board are all appointed by the Governor, and serve part time 
on a per diem basis. 18/ All members serve four-year terms 
with the exception of the chairman who serves two years. 

The terms of the members are to be staggered "so that five 
appointments expire in each odd numbered year." 19/ No 
particular experience or expertise is required of Board 
members by the Law. Those appointed to date represent 
a variety of interests in the state, including conserva- 
tion, real estate and recreational development, law en- 
forcement, finance, local government, and education. 

The district commissions each have three members, 
who also serve on a per diem basis for four-year terms. 20/ 
The chairman serves for one year, and the other members 
serve two-year terms with their terms expiring in alternate 
years. The role of chairman of the district commission ap- 
proaches a full-time job in an active district. Other mem- 
bers devote about one day weekly or biweekly at application 
hearings. Commissioners are paid on a per diem basis, but 
the uncompensated time required to review exhibits and pre- 
pare for hearings is also substantial. 21/ The members are 
appointed from the district in which they serve by the 
Governor, and no qualifications for members are imposed by 
the Law. There are seven district commissions representing 
the districts shown on the following page. 22/ 

"Developments" for which a permit is required 
include the following: construction of improvements for 

commercial or industrial purposes on land owned or con- 
trolled by a common entity, and exceeding 10 acres (one 
acre where the town having jurisdiction has not adopted 
zoning or subdivision controls); "housing projects" (other 
than subdivisions) consisting of 10 or more units within 
a radius of five miles; developments by municipal and state 
agencies; and finally, any development, regardless of acreage 
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or the number of units involved, for commercial, industrial 
or residential use above the elevation of 2500 feet. 23/ 

This last requirement is meant to preserve fragile eco- 
systems in the state's mountain areas. 24/ 

Reflecting the concern of the study commission 
and the state legislature with "second-home" residential 
development, the Law directs itself quite specifically 
to subdivisions: "No person shall sell or offer for sale 

any interest in any subdivision located in this State, 
or commence construction on a subdivision . . . without a 
permit." 25/ "Subdivisions" include all tracts of land 
owned or controlled by a common entity and divided for the 
purpose of resale into 10 or more "lots" of less than 10 
acres each, within a radius of five miles of any point on 
any lot. 26/ The sale of unimproved lots in a subdivision, 
as well as the construction of improvements on such lots, 
is included within the coverage of the Act. 

To protect against unauthorized subdivision the 
Law requires that the property transfer tax form required 
with every property transfer in Vermont must include a 
certificate of compliance with or exemption from both the 
Environmental Control Law and the Board of Health Regulations, 
to be signed under oath by the seller. An example of such a 
certificate is on the following page. 27/ 

The Law also provides for stiff penalties including 
fines up to $500 per day and/or two years imprisonment for 
violation of the provisions of the Law. 28/ However, except 
for the transfer tax report for subdivisions, it is essen- 
tially self-policing, relying on private individuals to report 
those developments which do not come to the attention of the 
state through application to other agencies. 



Applications for Permits — The District Commissions 

Applicants who seek to subdivide or undertake other 
development subject to the Law's jurisdiction must seek a 
permit under the Law. District commissions function under 
the Board as a local hearing body in the initial stage of 
the permit-issuing process. The district commissions are 
assisted administratively by regional coordinators, who serve 
as administrative officers. 29/ The commissions may also 
utilize additional administrative support from the area's 
regional planning commission. 
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HEALTH BOARD CERTIFICATE 



Instructions: Section 1*1 of Act No. 291 of the 1969 adjourned session of the* Vermont General Assembly requires that on 
and after June 8. 19“(). parties to a transfer (deed or lease) or (heir legal representatives certify on the property transfer return 
whether the transfer \s in compliance with or is exempt from the board of health subdivision regulations! Vermont Health Regu- 
lations — Chapter 5. Subchapter 10. as amended). 

Complionce: A transfer is in compliance with these regulations only if the land being transferred is delineated as a parcel or 
lot on a subdivision plan which has been approved by the department of health pursuant to such regulations and a subdivision 
permit covering this parcel or tot has been issued. 

Exemption: A transfer is exempt from these regulations only if the transfer is one for which such regulations do not require 
a permit. The regulations do nut require a permit if: 1 1) the transfer does not constitute "subdivision** as that term is defined 
in section V9(l2la> of the regulations; or i2) die land being transferred is delineated as a parcel or lot in an “existing .subdivision** 
as that phrase is defined in section 5*902(d) of the regulations. The following are examples of exempt transfers; i.i) the land 
being transferred is not an "improvable parcel" as that phrase is defined in section 5*902(0 of the regulations and the transfer 
will not result in the Creation of three or more parcels each of whic h is ten acres or less in area: (b) the land being transferred 
is larger than ten acres in area and the transfer will not result in the creation of three or more parcels each of which is ten acres 
or less in area; ( c ) the transfer does not divide any lands, i.e. the entire tract is being conveyed: fd> this transfer plus all other 
transfers out of the same tract since September IS. 1969 by the same owner or lessor do not result in the creation of three «»r 
more improvable parcels each of which is ten acres or less in area; <e) the land being transferred is delineated on a subdivision 
plan approved by a municipality pursuant to a local subdivision (not zoningi ordinance prior to September IS. 1969; tf) the land 
being transferred is delineated on a subdivision plan prepared by an engineer or land surveyor and filed for record in the town 
clerk's office prior to September IS. 1969 and. prior to that date, one or more lots depicted thereon were conveyed or made the 
subject of a contract for sale; (g) the land being transferred is part of a tract which the department of health has certified as 
being an ‘existing subdivision". 

Note: A town clerk may not record your deed or lease unless it is accompanied by a completed certificate. Any transfer in vio- 
lation of the regulations will result in a forfeiture to the state in the amount of SIOOU and a lien on the property so transferred. 



O/ERM0NWANCKUSElAND:DEVE£OPMEN , W>lANS*AatCERTlRCATB 



Instructions: Section .SO of Act No. 250 of the 1 909 adjourned session of the 

Vermont General Assembly requires that on and after June 1, 1970, a seller 
of land certifies on the property transfer return whether the conveyance is in 
compliance with or exempt from the provisions of Act No. 250. (Copies of the 
Act may be found in any town clerk's office or the office of any district com- 
mission of the Environment Board, the locations of which are listed in Rule l A 
of the Board). 



Compliance: A conveyance of property is in compliance with Act No. 250 only 
if the seller has obtained a permit. (See Section 6 of Act No. 250). 



Exemption: A conveyance of property is exempt from the Act if: (l) the con- 

veyance is specifically exempt under Section 6 or 7 of the Act. or (2) the con- 
veyance is from a pared of land which is not a ’’subdivision" as defined in Secrion 
2, subsection (9) of the Act. 



Not#: A town clerk may not record your deed unless it is accompanied by a com- 
pleted certificate. (See Section 50 of Act No. 250). 



^CERTIFICATE* 



REQUIRED BY NO. 291 • 1 9u9 ADJOURNED SESSION 
i BOARD OF HEALTH SUBDIVISION REGULATIONS) 



♦CERTIFICATE 



REQUIRED BY NO. 2S0 1969 ADJOURNED SESSION 

(VERMONT LAND USE AND DEVELOPMENT PLANS ACT \ 



— PlltSI (NIC * iPPRCfhtitC S0li»*l tlO [Nil* MRM't NUMItft It • SUBDIVISION PtllHIl M» S fttth == 
ZS MSUtO = 

' 1 tws tR»NSI{R IS l*» tQUHMHCf V*<tM tMl SUHOeMSIO* ftlilfc* MOHS O* tWl «O»»0O* HlfttlM “ 
= I | .tlRWOmt BJ»*C 0» M|»llN Hi&uiMIONS SUiCMAPMl ft 10 »S AWllDlD. — 



E PidU cull* »»*P»<jP*'»lt SOl'PNt »«iO INllft P| RMIt NUMMR If » PMfM.I R»S Bltl = 

= iSSUfO = 



| | (HI) • « -S in roMPll»>*CI WITH ACT RO iso OP TMl lf*» PDJOuftNlD SISSIOR 



PI ft Hit *0 .. 



PIRMlt NO 



□ fms mmnsur is m**pt i rom t»i Mjimvivopi risk* «ioi'»rm»i*i!s o< i*i «o»«*o r* 

ttf #0»RD 0* HllllHNII.yttlllIRS tMIPIII S SLI»CM»Ptl» III »S»*M«H»|C- 



SPICItr MI»SOSX>* III MPltON 



!□ 



I ni % iRINVtt** <S IIIWPI tflpw f Ml SUI DIVISION RIVICW MIDUIPIMI1IS OP 
INI Mil »DjPUR*<10 SISM0N 



»ct so /*o op 



)P| i'll! POR I II HP IIO*l 



ZI UVUtft P| NM >'t S O' f|U|ll»T II. .Rt IIIINN IHII INIS (IRtlPlCIII IS »Ul COPH|^t»SD — 

2 LCMPI I 'I ST 

= TRANSFEROR iS< TRANSFEREE I S ) E 



u»»i 



!»••• — 




= umhu riRuius oi p|«»unt 'M i»i' cm iii'MW ihi! phis ((Rimci't is taut iyri.ii t »*»o — 

= 1 IMfHH — 

E TRANSFEROR^ S ) E 



t..,3 



ic Air mu-w »i sii.stu bt n> a nr ‘‘ mi ’. iNttnvt 



Ihl 



MIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIf. .^IIIIIIIIIIIM^^ 







61 - 



The statutory parties before the district 
commission on any application may include state agencies, 
the regional planning commission, the town planning 
commission, the town selectmen, adjoining property owners 
(who are parties of right) , and private interest groups 
(who may be parties at the discretion of the district 
commission) . 30/ 

Persons normally initiate applications them- 
selves. After notice and a copy of the application is 
served on the local selectmen, planning commission and 
the regional planning commission, the regional coordinator 
accepts the application for the district commission. 31/ 

His acceptance initiates the formal application process, 
and time limits run from that time. Five copies of the 
application are filed together with supporting exhibits. 32/ 
Published notice is also required with filing. Adjoining 
property owners may respond to this notice and request 
to be made parties to a hearing on the application. Two 
copies of the application are forwarded to the Environmental 
Board and one to the local "environmental advisor" (who is 
the local state forester wearing a different hat) . The 
Environmental Board sends one copy to the Agency 250 Review 
Committee, an inter-agency review committee which coordi- 
nates state review. The environmental advisor makes an 
onsite inspection and reports to the state. During this 
period the district commission may also honor requests to 
appear by concerned groups or may solicit such groups as 
parties to protect special interests in the application. 33/ 
Under the statute, a challenge by any of these parties 
necessitates a hearing, 34/ but as a matter of policy, 
district commissions presently conduct a hearing on all 
applications. 35/ Such a hearing will ordinarily be 
initiated within 20 days of application. 3 6/ 

The district commissions have the power to 
subpoena witnesses and require the production of evidence. 37/ 
Hearings themselves, however, are often very informal. While 
a legally trained commission member is important in guiding 
a hearing, commissions have found that informal meetings 
without counsel representing developers lead to rapid and 
satisfactory results. 38/ 

****'%, 

The Law states that " [o]ther departments and 
agencies of state government shall cooperate with the board 
and make available to it data, facilities and personnel as 




- 62 



may be needed to assist the board in carrying out its duties 
and functions." 39/ 

The Protection Division of the Agency of Environ- 
mental Conservation processes applications, insuring that 
all interested agencies lear about the application by sending 
to each a standard form requesting review of the application. 
These agencies review the application for compliance with 
departmental rules and also supply any special expertise they 
hold with respect to the criteria set out in the Law. The 
departments receiving requests for review then return the 
form with their comments and recommendations to the Division, 
indicating whether they wish to present their own views at 
any district hearings, or to allow the Agency to represent 
their views as expressed in their comments on the review 
form. 40/ 



After the comments of the other departments are 
received by the Division, it prepares a summary of the 
comments and recommendations and also a proposed Agency 
position on the application. This is then taken before the 
Agency 250 Review Committee — named after Act 250, the 
original citation to the Environmental Control Law — an 
interdepartmental body consisting of representatives from 
conservation agency departments and from other state 
departments ( e.g . , Highways) having a continuing interest 
in applications for permits under the Environmental Control 
Law. The function of the committee (which meets biweekly) 
is to bring to bear on each application the combined 
expertise of the various arms of the Vermont government, 
and to communicate any suggestions they may have to the 
district commission in a single document (the Agency position 
paper) . The goal is to provide the commissions with 
technical information they would not otherwise receive 
and to promote uniformity in their decisions. 41/ 

Once the Agency position is formulated, the 
Division prepares the position paper, noting any disagree- 
ments which exist r arious departments, and sends 

it to the district commission prior to the time the hearing 
is scheduled on the application. 42/ The Agency notes on 
the position paper whether experts from the Agency staff or 
other state departments will testify personally at the 
hearing. The environmental advisor may also appear at the 
hearing, and on major or highly technical applications a 
representative from an appropriate state agency is sent 
out . 43/ 
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At the present time, the Agency position paper 
is frequently the most articulate technical presentation 
at district commission hearings, since other parties are 
often unacquainted with the process, and towns have been 
known to simply ignore invitations to appear as parties . 

Thus, Agency recommendations have been influential in the 
district commission. These recommendations are generally 
not for a flat denial or approval, but consist of a list 
of conditions which the state feels should be imposed upon 
the development. 

This committee review is also an opportunity for 
various state departments to exchange views on policy and 
coordinate other related activities. This communication 
channel has proved to be one. of the useful by-products of 
the Environmental Control legislation. 44/ A chart showing 
the operation of the Agency 250 Review Committee is shown 
on the next page. (The chart on the following page indi- 
cates projected time in process in state agencies.) 

The regional planning commission is another 
statutory party to the application. While generalization 
at the regional and local level is difficult, regional plans 
often are articulated in such general terms that they are 
weak as a direct input in the district commission decision. 45/ 

The local planning commission does offer a more 
significant input in towns where it is functioning. The 
local planners are an independent party to the application 
which cannot be approved unless it is in conformance "with 
a duly adopted local or regional plan. ..." A recent 
Attorney General's decision holds that an application must 
conform to both regional and local plans for a permit to be 
granted. 46/ Nevertheless, the local planning process is 
only in the initial stages of articulation in most towns, 
and often the local plan, even if duly adopted, is still too 
general to give any specific guidelines for a decision. 

Local selectmen are just beginning to appreciate 
the review process. In initial hearings they often appeared 
without counsel and with little understanding of the Law. 

While this communication problem is being overcome, substan- 
tial hostility toward land use controls remains among some 
selectmen. 47/ 
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Detail of State Act 250 Review Process 
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Special interest groups often provide independent 
expert testimony in district commission hearings. Groups 
invited to appear may range from realtor or commercial 
interests to conservation societies. 48/ Adjoining property 
owners are parties as a matter of right. However, they do 
not always respond to published notice and consequently 
they generally are not an important input except in major 
cases . 



The information gained from the testimony at the 
hearing (where frequently state and municipal officials or 
experts, as well as local citizens, will testify) is added 
to the various other sources of information at the disposal 
of the district commission in reaching its decision. The 
applicant’s exhibits usually include a detailed plan of the 
entire proposed development, and other parties will have 
presented existing local or regional land use plans, state 
highway maps, and the Agency 250 position paper. Often the 
environmental advisor will be asked to testify concerning 
his inspection of the site and other information which he 
has. Neither the commission itself nor the area coordinator 
regularly conducts fact-finding investigations or onsite 
inspections. Both are viewed as acting in the capacity of a 
neutral "jury," listening to the parties presenting evidence 
to meet their respective burdens of proof. 49 / Generally, 
state officials feel that district commissions have expressed 
a high degree of technical competence in their decisions, 
and have not been relying solely on their own prejudices or 
the local popularity of the project. 

The standards for the district commission's deci- 
sions are specified in section 12 of the Law. Applications 
may be denied by local district commissions if they find that 
the proposed subdivision or development would be "detrimental 
to the public health, safety or general welfare," but the 
district commission must give specific reasons for the denial 
of the permit. Before a district commission may grant a 
permit, it must find that the development: 

"(1) Will not result in undue water or 
air pollution. In making this determina- 
tion it shall at least consider: the 

elevation of land above sea level; and 
in relation to the flood plains, the 
nature of soil and subsoil and their 
ability to adequately support waste dis- 
posal; the slope of the land and its 
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effect on effluents? the availability 
of streams for disposal of effluents? 
and the applicable health and water re- 
sources department regulations. 

"(2) Does have sufficient water avail- 
able for the reasonably foreseeable needs 
of the subdivision or development. 

"(3) Will not cause an unreasonable 
burden on an existing water supply, if 
one is to be utilized. 

" (4) Will not cause unreasonable soil 
erosion or reduction in the capacity of 
the land to hold water so that a danger- 
ous or unhealthy condition may result. 

"(5) Will not cause unreasonable high- 
way congestion or unsafe conditions with 
respect to use of the highways existing 
or proposed. 

"(6) Will not cause an unreasonable burden 
on the ability of a municipality to pro- 
vide educational services. 

"(7) Will not place an unreasonable 
burden on the ability of the local govern- 
ment to provide municipality or govern- 
mental services. 

"(8) Will not have an undue adverse ef- 
fect on the scenic or natural beauty of 
the area, aesthetics, historic sites or 
rare and irreplaceable natural areas. 

"(9) Is in conformance with a duly 
adopted development plan, land use plan 
or land capability plan [the statewide 
plans required by the Law] . 

"(10) Is in conformance with any duly 
adopted local or regional plan under 
Chapter 91 of Title 24." 50/ 

The burden of proof is on the applicant for criteria num- 
bered 1-4, 9, and 10, and on any opposing parties for cri- 
teria 5 through 8. 51/ 
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These criteria are by no means the only ones 
which may be considered by the district commissions, 
although up to this point in time they seem to have been 
the primary factors considered. The Act also provides 
that: 

"A permit may contain such requirements 
and conditions as are allowable within 
the proper exercise of the police power 
and which are^ appropriate with respect 
to (1) through' (10) of subsection (a) , 
including but not limited to those set 
forth in Section 4407 (4) , (8) and (9) , 

4411 (8), (2), 4415, 4416 and 4417 of 

Title 24, the dedications of lands for 
public use, and filing of bonds to in- 
sure compliance. The requirements and 
conditions incorporated from Title 24 
may be applied whether or not a local 
plan has been adopted. General require- 
ments and conditions may be established 
by ru 1 e . " 5 2/ 

These cited sections are those which enable municipalities 
to adopt regulations dealing with subdivision design and 
layout, public improvements, municipal services, parking 
requirements, performance bonds, and flood plain zoning. 53/ 

The Environmental Board has authorized district 
commissions to refer to the model subdivision regulations 
of the Vermont Planning and Community Services Agency as a 
guide for decisions on permits. 54/ The Board has also 
developed guidelines for power line emplacement. 55/ 

Current plans are to deal with such specific problem areas 
before moving to elaborate on the general statutory 
criteria. 56/ 

The district commissions themselves appear to 
have been exercising their regulatory authority quite 
broadly in imposing conditions on permits, both as to 
subdivision control and other matters. Many conditions 
have dealt with scenic, historic or aesthetic requirements, 
such as protection of scenic areas, landscaping, prohibi- 
tion from filling of wetlands or beaver ponds, etc. 
Traditional zoning and subdivision requirements have also 
been 'imposed, such as minimum space for parking, building 
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setbacks from lot lines, and connection to county or municipal 
roads, sewers and water mains. Ecological conditions have 
been imposed concerning the use of pesticides, soil erosion, 
and air and water pollution. Specifications for plumbing, 
heating, and electrical systems have been imposed. Some 
conditions have dealt with the protection of adjacent 
property owners, such as requiring that their water supply 
not be depleted, or that construction not be undertaken in 
a disputed property area. 57/ Thus while conscientiously 
adhering to statutory principles, district commissions appear 
to appreciate the flexibility the statute offers. 

The statute limits the parties who may appeal to 
the Environmental Board from a district commission decision. 
"For the purposes of appeal only the applicant, a state 
agency, the regional and municipal planning commissions 
and the municipalities required to receive notice shall be 
considered parties." 58/ However, to prevent appeals being 
taken to the courts on the informal record of the district 
commission, the Board will generally recognize any party on 
appeal who was properly before the district commission. 

Once an appeal is taken, the Board is directed 
to issue notice to interested parties and to schedule a 
de novo hearing on all issues requested by any party. 59/ 

The Board makes an entirely new decision based upon the 
same criteria which govern the district commission, and 
makes its own determination whether to grant or deny the 
permit. The applicant may raise new issues or additional 
proofs before the Board. 

If any party to the appeal is still dissatisfied, 
the statute provides for a further appeal to the Supreme 
Court of Vermont. In the judicial appeal, no objection 
may be considered which was not raised before the state 
Board. Findings of fact by the state Board are conclusive 
if supported by substantial evidence from the written 
record which is kept by the Board. 

The overall structure of the review process as 
shown in the chart on the following page is not a substitute 
for any other permits also required by the municipality 
and the state. 60/ Some regional coordinators try to guide 
applicants to the other permits required, but this is not 
officially a part of their duties. The plethora of other 
local and state applications is recognized in the statute. 
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STRUCTURE OF THE VERMONT ENVIRONMENTAL PROTECTION SYSTEM 

(not all inclusive) 




1. The State Review Process 

This it the traditional structure of pcrnit* tnd 
licenses required in rost states. Kith increases m 
developmental pressure, they have responded with increas- 
ingly detailed regulation m their respective areas. 

The state is being reorganized in cabinet level 
super agencies which group departments functionally. 

While natural rcso. trees arc generally represented m the 
Agency of fcnv ironr enta 1 Conservation, note that other 
Agencies have departments with a significant relationship 
to environmental concerns. 

II* Act 250 Review Process 

While this is a creature of the state gcvernnent, 
it is the Agency 250 Committee that provides a atatc 
review liaison. Thu district commission is a quasi- 
local body that has the capacity to deal with all inter- 
ested local parties. 



Ill* Local Review Process 

In most communities this is weak or nonexistent. 
Where it exists it can be as powerful as the district 
commission- Thus, while the district commission may 
open the eyes of quiescent local planners, a sophisti- 
cated local review process will probably operate inde- 
pendently. it is not unusual tor local people to dis- 
epprove projects approved by local district comnussions- 

XV- The Regional Planning Cocmission 

This commission sits between local, 250, and 
etate plans and regulations. The 253 legislation es- 
sentially bypassed it. A 1 t'nouch courusinqly similar 
in name, the district commission and the regional com- 
mission are administratively in different jurisdictions* 
geographically not co-cxtcnsive, ana exercise very dif- 
ferent functions. However, tne regional plan is of the 
statutory criteria which must be met for an Act 250 
permit. 
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which authorizes the Environmental Board by rule to sub- 
stitute approval by other agencies as prima facie evidence 
of compliance with the various provisions of the Environ- 
mental Control Law. 61/ However, the Board is moving very 
cautiously in this area and there is some feeling that ad- 
ministrative consolidation of the application process, 
without changing the number of permits generated would be 
the best initial step to ease the burden on developers. 

This would at least avoid abandoning substantive tests 
before the system has had a longer time to prove itself. 62/ 

The Three State Plans 



The Environmental Control Law provides for three 



state plans which are to be adopted by the Board: (1) an 

interim capability plan which is a catalogue of current 
land uses and capabilities; (2) a capability and develop- 
ment plan; and (3) a land use plan. 63/ Once any of these 
plans is completed the Law requires that each applicant 
must bear the burden of showing that his proposed develop- 
ment is "in conformance" with the plan. 64/ 

With these plans, the state planning office hopes 
to provide: 



(2) a guide for state agency operations; 

(3) a guide to regional agencies and 
local governments in carrying out 
their planning and implementing 
efforts; and 

(4) a means of informing private 
enterprise of public goals and 
policies thereby facilitating 
their activities. 65/ 



The interim land capability plan has been completed and is 
awaiting adoption by the Board. The other two plans are 
scheduled for completion in 197 3. 



(1) a criteria for issuing develop- 
ment and subdivision permits as 
set forth in Act No. 250, Sec. 
12(a) (9); 
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The interim land capability plan consists in part 
of maps which display "the present use of the land and 
defining in broad categories the capability of the land for 
development and use based on ecological considerations." 66/ 



The state planning office has 

geology, surficial and 
underlying topography 
hydrology, surface Jind 
flood plains 
historic sites 
scenic vistas 
settlement patterns and 
urbanization 
land transfers 
soil characteristics 



interpreted this to includes 
agricultural 

forest types and coverage 
alpine and mountain habitat 
unique natural areas 
significant land holdings 
population distribution 
other graphic information 
about the land and its 
capability. 67/ 



There are five such maps included in the plan booklet, with 
blown-up, detailed versions for each county. The maps illu- 
strate generalized land uses, limitations for development, 
surface waters, capability for agriculture and forestry, and 
unique or fragile environments. 

In addition, the interim land capability plan con- 
tains a good deal of written matter outlining the factors 
which led to the various map classifications. The plan is 
generally divided into four sections: 

1. Generalized land use. 

2. Physical limitations for development. 

3. Capability for agriculture, forestry 
and mineral extraction. 

4. Unique or fragile areas. 

The plan is basically a summary of relevant factors 
which ought to influence the location and regulation of 
development, together with a recitation of values which the 
state should seek to retain and preserve. For example, a 
section on "Physical Limitations for Development" discusses 
the capability of soils to support building foundations and 
to absorb liquid wastes from septic tank disposal systems. 
Another section discusses "Vulnerable Environments" and "Unique 
or Fragile Areas" such as wetlands, waterways, high elevations, 
unique geologic areas and historic sites. 68/ 
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There is little in the way of actual recommendation 
in the plan, however. The following general governing 
principles are set out at the opening chapter: 69/ 

1. Development would be logically related 
to established settlements. 

2. Development would not occur in those 
places where environmental damage or 
damage to sites of historical or 
educational significance would most 
likely exceed gains from development. 

3. Protection of the environment and 
increases in efficiency, can be 
achieved by conforming with known 
environmental limitations. 

4. Ideally, development would not displace 
important non-urban uses relying upon 
basic characteristics of the land. 

Other recommendations are often buried deeply within a para- 
graph summarizing the above-mentioned factors to be considered 
in regulating development. There are some exceptions. For 
example, italicized in the middle of a section dealing with 
liquid waste disposal is the following: 70/ 

"In areas where waste matter or contaminated 
surface wastes may enter ground waste sup- 
plies, the use of septic tanks for waste 
disposal, or any development activity which 
may lead to the introduction of easily 
soluble pollutants into the environment 
regardless of method of waste treatment, 
cannot be recommended." 

A separate report entitled "Vermont: Social and 

Economic Issues" was issued by the state planning office at * 
the same time as the interim land capability plan. 7 1/ This : 
report contains projects of future population and economic 
growth but is not considered by the state planning office 
to be part of the interim land capability plan. 72/ 

What the effec t of the interim land capability plan 
will be is the subject of some dispute. Whereas the Law 
talks in terms of such an interim capability plan being "in 
effect" until the adoption of the land use plan (or July 1, 
1972, whichever occurs first), and while §12(a) (9) of the 
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Law cites as one of the conditions for the granting of an 
application that it "is in conformance with a duly adopted 
development plan, land use plan, or land capability plan , " 
[emphasis added] at least one state official contends that 
the plan is wholly without legal effect on the application 
and regulation processes of the Law. According to Schuyler 
Jackson, who heads the Agency 250 Review Committee, the 
interim section 18 plan is "only advisory." It is his opinion 
that a permit application would never be refused on the ground 
that it did not conform to a provision of the interim land 
capability plan. In fact, Jackson is not sure the plan, or 
the later plans for that matter, will have any "practical 
effect," since his agency tends to use other maps, allegedly 
more detailed than anything the planning office uses, to 
decide on the environmental effects of a particular applica- 
tion anyway. 73/ 

Robert Babcock, Jr., executive director of the Envi- 
ronmental Board, has a similar view of the legal effect of the 
interim plan. However, in his opinion the plan will have a 
good deal of practical effect because of what he speculates 
will be the innocuous nature of the later land use plan that 
will eventually be adopted. Since the legislature will have 
to approve it, Babcock anticipates that the plan will contain 
a map that will designate all except the high mountain areas 
as "developable with limitations" to avoid antagonizing 
legislators from those districts in which development ought 
not to take place according to the factors shown on the 
interim land capability plan. If so, then the only statutory 
instrument which will offer any guidance to the local commis- 
sions in making planning decisions will be the interim land 
capability plan. 74/ 

The capability and development plan is to be a 
statement of basic goals, objectives and policies consistent 
with the interim land capability plan which propose "a coordi- 
nated, efficient and economic development of the state, which 
will, in accordance with future needs and resources, best 
promote the health, safety, order, convenience, prosperity 
and welfare of the inhabitants, as well as efficiency and 
economy in the process of development . . . . " 75/ The 

statutory standards include population distribution and 
various land uses which could "reduce wastes of financial 
and human resources . . . and tend toward an efficient and 
economic utilization of drainage, sanitary and other 
facilities . . . and the conservation and production of the 

supply of food, water and minerals." 7 6/ The statute provides 
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that this plan must be "consistent" with the section 18 plan. 
Its objectives will be met with written statements, supported 
by maps, charts and graphs which relate to settlement patterns 
and land use. This plan and the section 20 plan will address 
three major policy areas: 



I. Public authority and policy. 

Consideration should be given to national and 
state legal structures, programs, and policies 
regarding : 

A. Tax systems; 

B. Public expenditures; 

C. Forms of police power execution. 

II. Appropriate use of land. 

A. Identifying areas that are, as a result of 
various demands made upon the land: 

1. renewable if properly managed; 

2. non-renewable if used at all. 

B. Identifying areas of optimum use by type 
for forestry, agriculture, recreation, 
urban settlement, preservation, and public 
service corridors. 

C. Comparing optimum use to dominant economic 
demands by category and to competing economic 
and other demands by category. 

III. Population growth and optimum settlement pattern. 

Trends concerning population growth and dis- 
tribution should be projected according to the 
following optional patterns: 

A. Permit existing urbanized (including recrea- 
tion) areas to expand into currently non- 
urbanized areas. 

B. Draw boundaries around currently urbanized 
(including recreation) areas, and/or: 
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1. intensify existing urban area densities; 

2. locate new sites outside existing 

urbanized areas for future dense 
settlement. - • • 

C. Limit absolute population growth in the state 
through economic and other policies. 77/ 

While some people have suggested a point system for rating 
development, this does not presently appear to be an objec- 
tive of the planners. 78/ 

The statutory process for the adoption of the 
capability and development plan includes hearings in each 
district, adoption by the Environmental Board, approval by 
the governor, and approval by both houses of the state 
legislature. 79/ 

The land use plan will consist of "a map and 
statements of present and prospective land uses based on 
the capability and development plan, which determine in 
broad categories the proper use of the lands of the state 
whether for forestry, recreation, agriculture, or urban 
purposes . . . . " 80/ The current intention is to divide 

the state into several categories of land-use districts, 
each of which will correspond to appropriate constraints 
for subdivision or development permits under the Law. 81/ 

While usable land in the state will generally fall 
under criteria favoring development, certain identified areas 
of special interest ( i.e. , natural, scenic, or historic value) 
will fall into land-use zones where development is discouraged. 
These areas will include lands for which the development 
rights have been acquired by the state, such as state and 
national forests, but are not limited to them. 

This plan is to be adopted in the same manner as the 
capability and development plan. Under the present schedules, 
both plans will be developed as a package and will come before 
the legislature concurrently in 1973. 82/ The time required 
for the preparation of these plans presents some problem, 
since the interim land capability plan lapses July 1, 1972. 83/ 
This leaves the district commissions without any "duly adopted" 
state guidelines during the latter part of the preparations 
for the final plans. 84/ 
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Other Aspects of the Planning Process 

Planning at the state level is an executive func- 
tion and the governor has assumed responsibility for the 
preparation of the Environmental Control Law plans in his 
office. 85/ There is a state planning office attached di- 
rectly to the governor and responsible for state planning at 
the broad policy level. (Each cabinet level Agency, except 
the Agency of Administration, also has a planning office 
responsible for more specific and detailed planning, such 
as state recreational plans.) To provide overall supervision 
for the planning staffs, the governor has created a State 
Planning Committee composed of the governor, his cabinet, 
and the chairman of the Environmental Board. Thus, in the 
functional apparatus the Environmental Board is a relatively 
minor part of the planning process although it must "adopt" 
the state plans. 

Regional task forces, made up primarily of the 
members of regional planning commissions have been created 
by the governor to coordinate all activity at the local and 
regional level and to report to the State Plan steering Com- 
mittee which is the functional arm of the State Planning 
Committee. 86/ The regional planning commissions, while 
they may share staff with the district environmental com- 
missions, 87/ are administered by the Agency of Development 
and Community Affairs. Since the Environmental Control Law 
requires conformance to duly adopted regional plans pre- 
pared by these groups independently, they are important 
both as a part of the state planning process and for their 
own work product. 

It is very difficult to generalize about the plan- 
ning inputs below the state level. In the past there has 
been little communication between state and local planners 
due to a lack of resources. The new planning process is just 
beginning to overcome the earlier gaps in communication, but 
regional and local planners remain virtually autonomous 
bodies funded from sources of varying reliability and gen- 
erosity. Local planning commissions vary from well-established 
(Shelburne has been planning for approximately seven years 
in a formal program) , to hasty responses to the Environmental 
Control Law. Goals and policy also vary from one commission 
to another ( e ,g . , housing unit densities may vary significantly 
between local and regional planners) . 88/ 

The ambiguities in the lines of authority and the 
different interests represented at all levels are examples 
of the problems which were faced in creating a state plan. 
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ORGANIZATION AND STAFFING CHART 




(from state planning report, 
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July 1971) 
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The local and regional inputs could not be ignored since 
the formal adoption process includes approval by the legis- 
lature for the two later plans. The structure is much 
clearer now, but the organization is not yet wholly opera- 
tional. 



Funding can be a particular problem, shifting the 
locus of power from local to regional planning commission 
in some areas. Vermont regional planning commissions have 
often used federal or foundation money to support their 
effort. Local planners in an area with a strong developer 
will often also be aided by the developer's surveys. Thus, 
depending on the area of the state being examined, the dis- 
trict commission judgment function will be performed under 
significantly different local conditions. Likewise the 
regional planning task forces will operate under varying 
political conditions. 

After final adoption, the Law appears to make 
state plans binding criteria for the district commission 
decisions. While there must be some discretionary element 
in commission decisions, at least to rationalize inconsistent 
planning criteria, the Law seems to contemplate well-defined 
land use districts and criteria of land capability. The 
Law thus provides a procedure for changing these boundaries 
or criteria. 

The plans may be adjusted by petitioning the 
Environmental Board which forwards the petition to the dis- 
trict and regional commissions for comment. A hearing must 
be advertised "[a]fter 60 days but before 120 days . . . 

to be held in the appropriate county." 89/ Before the land 
use plan may be adjusted it must be shown that: 

(1) The petitioner has submitted proof 
that the land is usable and adaptable for 
the use for which it is proposed to be 
classified, and 

(2) Conditions and trends of development 
have so changed since the adoption of the 
present classification, that the proposed 
classification is reasonable. 90/ 

For a change in either capability plan there must be a demon- 
stration that "ithe land is capable of sustaining the use 
proposed." 91/ Court appeals from these decisions are 
similar to' appeals from permit applications. 
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Adequacy of the Law's Coverage 

Exemptions from the Environmental Control Law 
pose several problems. These include: (1) The "grandfather" 

clause protecting pre-existing development plans which leaves 
the potential for unregulated development unchecked in some 
areas of Vermont. Officials estimate that the total number 
of state housing units could be increased by a factor as 
large as 1/3 under this clause. (2) Acreage requirements 
which bear little relation to the potential for harm and 
allow both strip development or small parcels and large-lot 
subdivisions to go unchecked. (3) Other exemptions which 
also bear little relation to their potential harm. Farming 
and forestry require no permit while even primitive recrea- 
tional development does. (4) The "five-mile radius" test 
for a subdivision which ignores the fact that Vermont does 
not maintain plot or property ownership maps. 

The exemption for "existing subdivisions" is 
taken from the Vermont Health Regulations and includes a 
subdivision: (1) approved by a municipality pursuant. to a 

subdivision ordinance; or (2) for which a plot plan has 
been filed in the town clerk's office and one or more lots 
have been sold or made subject to a contract for sale; or 
(3) accepted by the Department of Health as a subdivision 
based on a number of reliance criteria. 92/ This clause 
has been construed generously to avoid application of new 
planning criteria developed in the wake of the Environmental 
Control Law to developments undeirway when the Law went into 
effect. However, district commissions may also avoid its 
provisions in practice. The Addison District Commission 
required the justification of an exempt subdivision when the 
subdivider applied for a development permit for an access 
road. 93/ In another case, the Wilmington District Com- 
mission denied permission to create a recreational lake in 
a subdivision which was itself exempt. 94/ 

The Law's acreage requirements bear little relation- 
ship to the potential for environmental harm a project offers. 
The 10 acre maximum lot size is shared with the Department 
of Health subdivision regulations, and neither scheme checks 
the developer dealing in larger lots. If such a developer 
sells lots with easements for driveways, a substantial sub- 
division can be created without any restraint. If at some 
point a "driveway" exceeds 10 acres, perhaps a development 
permit would be required, but the district commission would 
be faced with a substantial reliance interest, as well as a 
serious question of how much incremental "development" should 
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be handled. Numerous signs along Vermont roadsides offering 

"lots - 10+ acres" attest to the popularity of this 

idea. 

The 10-acre test for the application of the Law 
to development also bears little relation to environmental 
danger. Much of the service station and motel strip develop- 
ment surrounding small towns is exempt from district com- 
mission review under these standards. This inability to 
reach some visibly poor development is one factor that aggra- 
vates both administrators and large developers unable to es- 
cape the provisions of the Law. 

Farming and forestry both pose their own environ- 
mental dangers, while also allowing development of roads and 
other essentials of large lot subdivisions beyond the statu- 
tory reach of the district commission. 95/ While the com- 
mission may eventually require applications for some aspects, 
it is more difficult for them to deal with established re- 
liance interests. 

A more general problem has been presented by the 
five-mile-radius test which applies both for determining the 
amount of acreage in a "development" and the number of lots 
within a "subdivision." This test is difficult to apply in 
Vermont, where no tax assessor's maps exist and it is im- 
possible to locate property lines on any map. Thus it is 
quite difficult to tell whether any particular lot can be 
included within a five-mile radius from another lot. A 
fair amount of administrative time has been spent advising 
developers whether the five-mile radius requirement neces- 
sitates their applying for a permit. 96/ 



Relationship Between Planning and Regulation 

As a matter of draftsmanship, the Environmental 
Control Law poses some problems in the planning area . There 
are some technical problems and inadequacies in the judgment 
process, but these agencies were able to initiate procedures 
fairly smoothly shortly after passage of the Law. However, 
if the creation of new agencies to handle broad planning 
responsibilities has been one of the successes of the Law, 
the failure to specify which plans were to enjoy priority is 
one failure. The state land use plan, which is to provide 
the cohesive force holding the district commissions and local 
planners on a common policy course, faces a political jungle 
before adoption. 97/ 
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The distance between the planning process and the 
Board was not foreseen in the Law itself. While the Board 
still intends to develop policy positions, it now appears 
that these will not be a part of the state plans. The dis- 
trict commissions have no part in preparing the plans, al- 
though they will have an opportunity to comment on them at 
regional hearings. 98 / 

Planners at all levels of this process understand 
the plans as flexible instruments . For them the plans are 
tools for finding a development policy while isolating 
various critical factors. These plans must necessarily 
adapt to changing needs and technology while maintaining 
continuity and regulating development. These people are 
eager to see the state plans developed and implemented as 
planning instruments. 99/ 

However, there is a tendency on the part of many 
involved with the permit review process to see both the 
state and the regional plans as "zoning." The plans carry 
an augmented status as or.e of the judgment criteria before 
the district commission. Both commission members and de- 
velopers anticipate applying the land use-map in much the 
same manner a zoning map would be used. Preoccupation with 
these real zoning characteristics and their political impli- 
cations before the legislature account for an elaborate pre- 
paration and presentation procedure for the plans which is 
not provided in the statute. The difference between planning 
in its traditional sense and planning having the augmented 
status provided by the Environmental Control Law accounts 
for considerable friction in the permit review process and 
for the deliberate pace at which the organization of state- 
wide planning is proceeding. 100/ 

One indication of the direction compromise may take 
comes from those involved in the judgment process who see the 
application of the plans as soniewhat discretionary and 
suggest that a rule of substantial conformance may result. 101 / 
The promulgation of increasingly detailed rules by the en- 
vironmental and other state boards may also take some pres- 
sure off this aspect of the planning process. 

W 

Nevertheless, it is tha prospect of state "zoning," 
at least with respect to certain critical use categories, 
that most excites advocates of the Environmental Control Law. 

If channels of communication between state and local offi- 
cials are opened sufficiently to support state plans de- 
tailing areas of statewide interest to be protected, the 



< 



83 



plans may survive as both the guide the district commissions 
are looking toward and the development tool the planners 
envision . 

There is the further problem of increased de- 
velopers' costs caused by the Environmental Control Law. ^ 
Estimates of direct costs of the Law vary and administrators* 
of the Law tend to discount any figures given by developers. 102/ 
However, some notion of the possibilities can be derived 
from some developers' examples. 

The Quechee Lakes Corporation, developing a 400- 
unit recreational second-home area estimates expenditures of 
$20 , 000-$30,000 a year for permit review applications and re- 
lated costs. 103/ These costs are in addition to any pre- 
paration for health subdivision applications and ordinary 
"front-end" planning. They arise from various sources. 



bulk of the direct cost. Quechee Lakes has recently pro- 
cessed three applications^ The first two applications, one 
for a dam creating a lake, and the other for a parking lot 
in a flood plain were both accepted without substantial 
objection. The third, manipulating a flood plain to create 
a village green, met more substantial opposition. 104/ Until 
a June ruling by the Board, all applications had to be accom- 
panied by site plans on five-foot contours, and extensive 
documentation. This is now relaxed slightly and in areas 
where there will be no man-made change in the land, 20-foot 
contours are permitted. 105/ Various special tests, de- 
pending on the nature of the application, are also required. 



for all three is another source of administrative cost for a 
developer. The Town of Hartford in which Quechee Lakes is 
located, adopted planned subdivision zoning regulations al- 
lowing blanket approval of the Quechee Lakes project after 
a total plan and construction criteria were presented at 
open hearings. The district commission, however, requires 
separate applications for each distinct phase of the develop- 
ment. While the Quechee Lakes Corporation intends to attempt 
to blanket application, current Board policy would not seem 
to permit its acceptance. 106/ 



methods of simplifying application procedures. One sugges- 
tion is the creation of an administrative post corresponding 
to the role of Environmental Advisor. This administrator 



The ordinary application process accounts for the 



The fact that separate applications were required 



Administrators of the Law are considering various 
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would aid a developer in moving through all aspects of the 
administrative process and help prevent duplication of ef- 
fort and unnecessary delay. Others suggest consolidating 
the application using a standard form for all state agencies 
and another for local agencies. Administrators hesitate at 
a blanket approval of a development project before plans and 
criteria for judgment are clearer. 107/ 

A developer may have contact with a variety of 
unrelated jurisdictions policing the Law, including the 
state Attorney General, local state's attorneys, other state 
agencies, local commissions, etc. Dealing with them indi- 
vidually, especially when the Law can apply to any man-made 
change on the land, offers a large potential for conflicting 
interpretations. Quechee Lakes has repeatedly had to defend 
its actions from challenges by the local state's attorney. 
These legal costs add to the direct costs of the applica- 
tion. 



Overlapping jurisdictions among parties before 
the district commission also increase costs to the developer. 
Quechee Lakes is currently waiting out a one-year delay due 
in part to conflicting density policies between the local 
and regional planners. 108/ Since the project must conform 
to both plans according to a current Attorney General's 
ruling and there is no appeal to the Regional Planning Com- 
mission, any adverse ruling must be settled by informal 
negotiation or appeal to the Environmental Board. Unpre- 
dictable delays of this nature pose the largest indirect 
cost to a developer. The regional coordinator may also re- 
fuse to accept an application unless the developer applies 
to another state agency first, which can be yet another 
source of unpredictable delay. 109/ 

Sherburne Corporation, developers of a ski area 
near Killington, Vermont, estimated that four to five men 
were employed through the construction season preparing 
tests and plans for permit review applications. Much of 
this development is above 2500 feet where all new projects 
must be approved by the district commission. 

Generally, a large developer should find compliance 
with the regulatory process proportionately less expensive 
than the small developer whose small project would receive 
more scrutiny and less advance planning. However, this 
does not yet seem to be the case. To date there has been 
a conscientious effort to scrutinize the large development 
as carefully as the small one. 110/ 
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Enforcement: Selective Examples of Administrative Action 

The district commission offers wide flexibility, 
and procedures in different districts tend to reflect 
varying local conditions. Generally, local and regional 
planners are better organized in the southern and western 
portions of the state and they participate in more sophisti- 
cated adversary hearings at the district commission level. 

In the northern and eastern parts of the state, district com- 
missions operate with less support from local parties and 
hearings are often more informal, pressing for voluntary 
covenants to meet the requirements of the law. 11 1/ 

The more conventional activity of district commissions 
consists of enforcement of local and regional planning stand- 
ards, offering a broad look at the environmental impact, and 
a check on technical compliance with state regulations through 
the Agency 250 Review committee. Thus the Chittenden Dis- 
trict Commission has denied one developer a permit because 
his 76-unit apartment complex would result in undue traffic 
congestion, have an adverse effect on municipal services, 
and result in possible continued erosion of an unstable 
lakeside bank. 112/ This project had been approved by the 
Burlington Planning commission although the board of aider- 
men opposed it. 113/ 

But the district commission is only one element con- 
trolling development. A proposal for a 198-unit apartment 
complex in Shelburne was approved by the district commission, 
but successfully opposed by the local planning commission 
and selectmen. In nearby Middlebury a proposal for a shopping 
center on a 9.9 acre tract was subjected to extensive review 
before the local planning commission, while exempt from dis- 
trict commission review. The planning commission approval 
with conditions was only an advisory opinion to local select- 
men, however, while any district commission decision would 
have been binding. 114/ 

In other areas with an active planning process 
at the local or regional level some applications have re- 
sulted in extensive findings of fact and conditions on the 
development. The application of the Stratton Mountain Cor- 
poration for an expansion of ski trails and lifts in the 
Stratton-Winhall area resulted in an extensive documentary 
file and detailed findings of fact regarding the burden that 
this development would place upon the local communities. 115/ 
The permit was approved and conditions to prevent overtaxing 
parking and sewage facilities in the recreational development 
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were enforced by requiring affidavits of compliance at six 
month intervals until evidence of full compliance were pre- 
sented. While this is the most extensive review of an appli- 
cation to date for the Windham commission, it may be char- 
acteristic of the capacity of commissions to deal with broad 
developmental impact on multiple communities. Representatives 
of both Stratton and Winhall and their respective planning 
commissions appeared at the hearing as well as a regional 
planner representing most local interests. 

District commissions have also moved beyond these 
more conventional conditional permits to begin to apply some 
longer range policy guidelines in their decisions. The 
Windham district commission is considering the impact of the 
location of a suburban discount center on regional planning 
goals for urban development in Brattleboro. 116/ While the 
land use section of the Windham regional plan under which 
the challenge is being brought is only a compilation of 
policy statements that have yet to be greatly elaborated, 
the hearing of such evidence indicates consideration of 
broader planning goals in the region. There have been pres- 
sures on other district commissions to take similar account 
of longer range planning goals and regulate indiscriminate 
suburban sprawl . 117/ 

District commissions are also protecting certain 
well-defined areas of statewide interest. The State Recrea- 
tional Plan, a quasi-official plan released in 1967 and cur- 
rently under revision, specified 1/2 mile scenic corridors 
adjoining interstate and certain other Vermont highways. 118/ 

Using this as a partial basis for decision, the Chittenden 
District commission has denied Mobil Oil Co. permission to 
build a service station near one exit. 119/ Other commissions 
have placed special landscaping and screening requirements 
on construction or expansion in this zone. 120/ The public 
utility exemption poses one problem for this policy. At 
Berlin, near Montpelier, the Green Mountain Power Corp., 
proposes a dual turbine oil generating facility within 1,800 
feet of Interstate 89. The proposed installation will include 
oil storage tanks 40 feet high, and since public utilities 
are regulated by the Public Service Board, there is some ques- 
tion as to whether the scenic corridor policy will be enforced. 121/ 

The Fuller, case, in which the owner of a mobile 
home park was denied the right to expand in the zone surround- 
ing an interstate highway, is before the state Supreme Court. 
Although the statute limits the issues before the Supreme 
Court to those considered at the Environmental Board hearing, 122/ 
arguments concerning an unconstitutional taking of property 
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will undoubtedly be made in this case as well. However, since 
the case will not involve state planning, the limits on that 
process will remain unexplored. 

The Environmental Board was to hear economic arguments 
on appeal of a case in which a developer was denied permission 
to drain and dredge a beaver pond — Ryder Pond — to create a re- 
creational lake so he could sell lakefront lots. 123/ However, 
the developer was persuaded to withdraw his appeal after it 
became apparent that the cost of dredging the pond-$250,000 as 
opposed to the $30,000 he had anticipated — would exceed the 
added increment he hoped to receive from lakefront lots. 124/ 
Moreover, he was persuaded that selling a piece of "original 
Vermont" would in itself have certain value, entirely aside 
from the fine, preservationist approach that he, as an "old 
Vermonter" would of course want to espouse. 125/ 

On a different tack, the Board brought enforcement 
proceedings for violation of the law's provisionsi On July 1, 

1971, the developer of a proposed sport-recreation complex on 
Steadman Mountain in Chuster County applied for the requisite 
development permit. A hearing on the application was held on 
August 5, and adjourned to enable the developer to produce addi- 
tional information. Meanwhile, the chairman of the local regional 
plan commission took aerial photographs of what the developer 
claimed was routine logging operations on the proposed develop- 
ment site. Coincidentally, the clearing corresponds precisely 
with golf course fairways and greens, and ski trails, as depic- 
ted by the development plan submitted with the developer's 
application. A cease and desist order was served on the 
developer by the Environmental Board, and at an Assurance of 
Discovery Hearing in late September, the developer agreed to 
stop all further cutting until his permit application is 
decided. 126/ 

The basic policy is not to deny an application before 
the Board if a grant may be sufficiently conditioned to protect 
the interests defined in the Law. These conditions may take 
the form of voluntary covenants and may range to formal require- 
ments which must be guaranteed by a performance bond from the 
developer. Municipalities and state agencies do not enjoy any 
special privileges beyond exemption from the fee charged other 
developers. Permits denied are denied fc?r essential incompati- 
bility with Board rules and statutory criteria and are the 
exception rather than the rule at present. 127/ 
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Policy Implementation Under the Environmental Control Law 

The Environmental Control Law was passed in reac- 
tion to specific development crises in the southern regions 
of the state. While it has continued to function on a case- 
by-case basis, it is also intended to implement longer range 
planning goals. 

The nature of the adversary proceedings in the 
district commission depends greatly on the sophistication of 
local parties to a hearing. One result of the Law may have 
been the encouragement of zoning, since the Law does not 
apply to development under 10 acres in zoned towns. Simi- 
larly, a strong impetus for town planning is the provision 
making the town plan one binding criterion for permit issu- 
ance. Furthermore, since local planning officials are manda- 
tory parties, articulate town plans and planners may gain an 
influential position in the decision process irrespective of 
acreage requ iremen ts . 

The continuing emphasis on local activity is con- 
sistent with the thrust of state policy since the early 
1960's, as well as Vermont's tradition of strong local govern- 
ment. However, there are only 30 towns with a population 
of over 2,500 people in Vermont, and those who oppose the 
Environmental Control Law suggest that these are both the 
towns who can best afford the .Law and least need it. This 
rationale assumes that the Law has substantially reduced 
economic development and that rural towns suffer most. 
Statistics on the number of permits sought and issued 
(see Appendix A) neither substantiate nor deny this assertion 

because it is .impossible to determine the number of developers 

discouraged by the Law. To protect the economic interests 
of these rural areas, the Agency for Development and Com- 
munity Affairs is actively pursuing development compatible 
with Vermont and is doing so in conjunction with local and 
regional planning efforts. 128/ 

As a result of its role as advocate for planned 
development in Vermont the Development Agency may find its 
policies in conflict with those of environmentalists at 
both the state and local level. 129/ Its proposals for 

site selection may cause it to work against other local or 

state agencies for the sympathies of the district commission 
the proposal must pass before. 

Overall, appreciation of the difficulties in imple- 
mentation of this legislation by the governor and administra- 
tors has worked to avoid whatever friction may have developed 
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as a result of policy differences. The Agency 250 Review 
Committee offers one forum where all interested state agen- 
cies may communicate with ease. The Environmental Board is 
moving beyond this and has now initiated joint sessions 
with the Water Resources Board to review the rules applied 
to pollution discharge permits. These efforts are apparently 
intended to result in standards mutually acceptable by both 
boards, and the discharge permit could then be adopted by 
the Environmental Board as evidence of compliance with water 
quality standards under the Environmental Control Law. 130/ 

If these joint meetings are successful, the Board will 
probably continue these efforts to simplify the judgment 
process and coordinate policy whenever possible at the state 
level . 

The Environmental Control Law has been part of a 
massive holding action by the State of Vermont, opposing un- 
planned random development until the state's policies and 
priorities could be revised to deal with the pressures. The 
effort began with expanded local powers, and when pressure 
continued to build without substantial local response, the 
Environmental Control Law and various administrative rulings 
such as the Health Department Subdivision Regulations re- 
sulted. Since then, local district commissions have been 
evaluating development according to quality standards sug- 
gested by various state agencies on a case-by-case basis. 

They have also applied some broader policies developed at 
the local and regional levels, and in some instances, 
notably the interstate greenbelt, have enforced statewide 
policies. However, this whole apparatus awaits the longer 
range state plans to give it real direction. 

The Law has spurred considerable private interest 
in the state environmental control procedures. A Ford 
Foundation project is playing an active part in generating 
citizen participation in planning and is a significant factor 
in the "informal" acceptance procedure the state plans will 
go through before being presented formally to the Environ- 
mental Board, the Governor and the state legislature, 131/ 
The state has also been able to call upon interested and 
capable citizens for district and state posts that make 
heavy demands on time with relatively low compensation. 

Despite its problems, the administration of the 
Law seems to be progressing well. The critical process, 
however, is the preparation of state plans that can provide 
both flexible guides for developers and standards for the 
regulators. The presentation of these plans in 1973 will 
provide the real test of Vermont's land regulatory system. 
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FOOTNOTES 



1/ See, 1967, Act No. 334 (Adjourned Session), effective 

March 23, 1968, referring to local and regional planning 
and Local zoning. See also, 24 V.S.A. §§4301-4492 
(including Act No. 334), Municipal and Regional Plan- 
ning and Development. 

2/ These were enacted pursuant to specific enabling legis- 
lation under 1967, Act No. 360 (Adjourned Session), 
effective July 1, 1969, Vermont Administrative Proce- 
dures Act. This Act gave a broad authority to state 
agencies to adopt regulations within their statutory 
area of competence through a relatively simple proce- 
dure . 

3/ Interview with Senator Arthur Gibb, March 26, 1971. 

4/ Time , September 26, 1969, at p. 50. 

5/ This requirement was subsequently removed by amending 
the Vermont Planning and Development Act to allow any 
municipality to adopt subdivision regulations once a 
transportation plan (not a comprehensive plan) had 
been prepared. See, 24 V.S.A. §4404(g) (Supp. 1970). 

6/ See, letter from the study commission to commissioner 
of health contained in Appendix B of the Report of 
the Governor’s Commission on Environmental Control 
(Vermont, January 19, 1970). 

7/ Department of Health Subdivision Regulations, issued 
1968 and enforced by the Protection Division, Agency 
of Environmental Conservation. 

8/ Report of Governor's Commission on Environmental 
Control, supra note 6, at p. 2. 

9/ Act No. 250 of the Vermont General Assembly, 1970 

Adjourned Session; 10 V.S.A. §§6001-6091 (Supp. 1970). 
(Hereinafter referred to as Act 250.) 

10 / Elizabeth H. Haskell, "Managing the Environment: Nine 

States Look for the Answer," published in April, 1971, 
at p. 293, et seq . 

11/ Water Pollution — Act No. 252 (called the "pay as you 
pollute" bill. Its implementation has been delayed 
one year.); shoreland and flood plain zoning--Act 
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No. 281; mobile home parks — Act No. 291; also Act No. 

273 concerning pesticides; Act No. 287 concerning air 
pollution; and Act No. 278 regulating land sales. 

These were all adopted by the. 1970 adjourned session 
of the legislature. See, Marshall, "The Efficacy of 
Vermont's Act 250," unpublished senior thesis, Dart- 
mouth College, May 19, 1971, for a comprehensive history 
of the Act. 

12/ Act 250, §7; 10 V.S.A. §6081(b). 

13/ Act 250, §2; 10 V.S.A. §6001(3). The 2500-foot test 
was not adopted arbitrarily, but resulted from an 
analysis of the ecology of mountain areas carried on 
for the Governor's study commission. See Appendix C 
of the Report, supra note 6. 

14/ Interview with James Jeffords, Vermont Attorney General, 
Montpelier, March 26, 1971. 

15/ Interview with Senator Arthur Gibb, March 26, 1971. 

16/ While the application of Vermont Yankee Power Company 
for a permit to construct a nuclear power plant in 
Vernon, Vermont, is beyond the jurisdiction of Act 250, 
conservationists have mounted an intense effort before 
the Public Service Board, and the Federal A.E.C. to 
ensure low discharge temperatures and other protective 
measures. Interview with Harvey Carter, Counsel for 
the Southern Vermont Conservation Society, July 16, 

1971. An application has also been filed by Green 
Mountain Power Corporation for a power plant within 
1,000 feet of Interstate 89 at Berlin. The plant will 
include 40-foot oil storage tanks where fuel for the 
gas turbines will be stored. Approval would be an 
apparent contradiction of the Environmental Board's 
policy of a one-half mile scenic corridor on each side 
of the Interstate. See Burlington Free Press. August 4, 
1971, p. 3, at 2; August 5, 1971, p. 14, at 1; August 18 
1971, p. 4, at 1. See, generally, John Walsh, "Vermont: 
Forced to Figure in Big Power Picture," 174 SCIENCE 44 
(October 1, 1971). 

17/ With certain exceptions not affecting the Board, the 
Agency may transfer staff and funds freely between 
units of the Agency. Interview with Robert Babcock, 

Jr., Secretary, State Environmental Board, May 5, 1971. 

18/ Act 250, §31; 10 V.S.A. §6028. They are compensated 
only for time spent in hearings. 
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19/ Act 250, §3; 10 V.S.A. §6021 (a). 

20/ Act 250, §5; 10 V.S.A. §6026 (b). 

21/ Interviews with Brian Lloyd, Richmond District Coordi- 
nator, July 13, 1971, and Peter Zilliacus, Chairman of 

the District Commission, July 15, 1971. 

22/ A 1971 law dealing with general regional reorganization 
reduced the number of districts from nine to seven, but 
did not affect the functions of the commissions. Inter- 
view with Robert Babcock, Jr., May 5, 1971. 



23/ 


Act 250, 


§2; 


10 V.S.A. §6001 (3) . 






24/ 


John Walsh, 
Dilemma Over 
1971) . 


"Vermont I A Small State Faces 
Development," 173 SCIENCE 896 


Up to a 
(September 


25/ 


Ac t 250, 


§6; 


10 V.S.A. §6081 (a) . 






26/ 


Act 250, 


§2(9); 10 V.S.A. §6001(9) . 






27/ 


Act 250, 


§30 


; 32 V.S.A. §3378 (Supp. 


1970) 


. Any town 



clerk who records a deed without such a certificate 
must be fined $50.00 for the first such offense and 
$100.00 for each subsequent offense. 

28/ Act 250, §28; 10 V.S.A. §6003. 

29/ Much of the initial success of the district commission 
process has been attributed to the regional coordina- 
tors who bore the initial organizational load. Inter- 
view with Robert Babcock, Jr., March 26, 1971 . 

30/ Act 250, §9; 10 V.S.A. §6094. Interview with Kenneth 
Senecal, Regional Coordinator, Windham District Com- 
mission, July 14, 1971. 

31/ Since applicants often remain uninformed, the regional 
coordinator may request improper applications to be 
redrawn by the applicant. Interview with Kenneth 
Senecal, July 14, 1971. 

32/ Vermont Environmental Board, Rules and Regulations, 
June 1, 1970, Rube 3(b). 

33/ Act 250, §9; 10 V.S.A. §6084 (b) . Interview wi th 
Kenneth Senecal, July 14, 1971. 



34/ 

35/ 
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Act 250, §11; 10 V.S.A. §6085 (d) . 

Interview with Benjamin Partridge, Chairman, Vermont 
Environmental Board, Juriy 14, 1971. 

36/ Act 250 requires a hearing within 40 days of receipt 

of application. Provisions for notice to parties sets 
a 15-20 day minimum processing period. Act 250, §10; 

10 V.S.A.' §6085. Applications currently are being 
processed at or near the minimum time sequence allowed. 
See Appendix A for related statistics. 

37/ Act 250, §25; 10 V.S.A. §6027 . 

38/ Interview with Peter Zilliacus, July 15, 1971. 

39/ Act 250, §4; 10 V.S.A. §6024. 

40/ Interview with Schuyler Jackson, Esquire, Agency of 
Environmental Conservation, May 5, 1971. 

41/ Id. 

42/ A similar agency position paper will also be prepared 
for hearings on any appeal before the Environmental 
Board . 

43/ Interview with Schuyler Jackson, May 5, 1971. 

44/ Interview with Charles Wiley, Agency of Development 
and Community Affairs, July 9, 1971. 

45/ Interview with Brian Lloyd, July 13, 1971. The purpose 
of the Regional Planning Commission was initially to 
supplement and aid local planning efforts. This has 
been implemented with varying success. See, Report to 
the Governor of Vermont, Governor's Economic Develop- 
ment Coordinating Committee, February, 1971. 

46/ Interview with John Davidson, Chairman, Quechee Lakes 
Corporation, July 15, 1971. The decision is dated 
October 19, 1970, Opinion No. 609. 

47/ Interview with Robert Babcock, Jr., July 8, 1971? 

interview with Ellen Reese, Local Project Coordinator 
for the Dover Wilmington Ecological Planning Study, 

July 14, 1971. 

48/ Interview with Kenneth Senecal, July 14, 1971. 
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49/ Interview with Robert Babcock, Jr., May 5, 1971. 

Hearings can generate substantial documentation of 
applications. For the Stratton Mountain application 
the District Commission made its decision based on 
reels of taped testimony and a large volume of docu- 
mentary evidence. Interview with Peter Zilliacus, 

July 15, 1971. 

50/ Act 250, §12 (a ) ; 10 V.S.A. §6086(a). 

51/ Act 250, §13; 10 V.S.A. §6088. 

52/ Act 250, §12 (c ) ; 10 V.S.A. §6086(c). 

53/ Act 250 refers to the powers' enumerated in the Munici- 
pal and Regional Planning and Development section of 
the Vermont Statutes. See note 1, supra . Specifically, 
24 V.S.A. §§4407(4), (8) and (9), 4411(a)(2), 4415, 

4416 and 4417 . 

54/ Rule 8(c), Rules and Regulations of Environmental 
Board, supra note 3 2. 

55/ Rules and Regulations of the Environmental Board, 

Appendix A — Power and communication Lines and Facili- 
ties: Permit Requirements, June 16, 1971. 

56/ Interview with Benjamin Partridge, July 14, 1971. 

57/ Vermont Environmental Board, Statistics on Act 250 
Applications (October 1, 1970 through July 1, 197 1). 
These statistics have summaries of major decisions 
appended to them. 

58/ While this may govern who has the capacity to appeal, 
other parties may appear at appeal hearings. At 
least this is true in the Ryder Pond case. See note 
48, supra . 

59/ Act 250, §14; 10 V.S.A. §6089. 

60/ Act 250, §27; 10 V.S.A. §6082, makes this explicit. 

61/ Act 250, §25 (e); 10 V.S.A. §6027 (e) allows the Board 

to set up joint hearings with other agencies by rule. 
Act 250, §12(d); 10 V.S.A. §6086(d) also allows the 
acceptance of the approval of other state agencies in 
lieu of evidence for some §12 criteria if the Board 
approves such a rule. See Appendix B for a partial 
listing of permits a developer may have to obtain from 
other state agencies. 
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62/ Interview with Benjamin Partridge, July 14, 1971. See 
also Burlington Free press , August 12, 1971, p. 3, at 
4. The Environmental Board is meeting with the Water 
Resources Board to clarify the regulation of the Water 
Resources Board with a view toward eventually accept- 
ing its discharge permit as an indication that an appli- 
cation for development is sound in this respect. 

63/ Act 250, §§18, 19 and 20; 10 V.S.A. §§6041, 6042 and 
6043. The three plans are sometimes referred to as 
the section 18, 19 and 20 plans, respectively. 

64/ Act 250, §12 (a) (9) ; 10 V.S.A. §6086(a)(9). 

65/ "Preparation and Implementation of Plans Under Act 
250," State planning Office, July, 1971, at p. 1 
(hereinafter cited as State Planning Report) . 

66/ Act 250, §18; 10 V.S.A. §6041. 

67/ State Planning Report, at p. 2. 

68/ "Vermont Interim Land Capability Plan, " prepared by 
the Vermont State Planning Office, June, 1971. 

69/ Id . , at pp. 3-5. 

70/ Id . , at p. 17. 

71/ "An Analysis of Social and Economic Characteristics of 

Vermont," prepared by the Vermont State Planning Office, 
June, 1971. 

7 2/ Letter of September 24, 1971, from Bernard Johnson, 
Assistant Planning Director, State of Vermont. 

73/ Interview with Schuyler Jackson, September 10, 1971. 

74/ Interview with Robert Babcock, Jr., September 10, 1971. 

75/ Act 250, §19; 10 V.S.A. §6042. 

76/ Id . 

77/ State Planning Report, at pp. 7-8. 

78/ Interview with Mr. Jan Wells, State Planning Office, 
July 8 , 1971 . 
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79/ Act 250, §§21, 22, 23 ; 10 V.S.A. §§6044, 6045 and 6046. 

80/ Act 250, §20; 10 V.S.A. §6043. 

81/ Interview with Bernard Johnson, July 7, 1971. 

82/ Id_. 

83/ Act 250, §18; 10 V.S.A. §6081(b). 

84/ It also places some of the support effort for the plan- 
ning process in a difficult funding position since 
original projects were made on a 1972 completion 
date. Hie Ford Foundation project of the Vermont 
Natural Resources Council providing for citizen parti- 
cipation in planning was originally established with 
a July, 1972 target date for the plan. The planning 
staff under Arthur R. Merkle still intends to have as 
much of the planning done by the 1972 target date as 
is possible. Much of the additional time is necessary 
for a comprehensive review process to get the plans 
before the people. Interview with Bernard Johnson, 

July 7, 1971; interview with Arthur Ristau, former 
state planner, currently running Ford Foundation Study 
of state planning process, July 7, 1971; interview 
with Jan Wells, July 8, 1971. 

85/ State Planning Report, at p, 1. 

86/ See, Rutland Herald , June 25, 1971, p. 20, at 1, which 
includes a list of the districts and local chairmen. 

87/ Act 250, §31; 10 V.S.A. §6027 (c). 

88/ See text at note 108, infra . 

89/ Act 250, §24; 10 V.S.A. §6047. 

90/ Id. 

91 / 11. 

92/ Vermont Health Regulations, §5-902. 

93/ Interview with Brian Lloyd, July 13, 1971. Application 
No. 300005, Green Mountain Meadows, for a 27-unit de- 
velopment was asked to present evidence on the impact 
of the entire 400-home development at the initial 
application hearing before a permit was granted. 
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94/ Application No. 700001, Haynes Bros., Inc. commonly 

referred to as the Ryder Pond Case is also interesting 
because of the issues being raised on appeal. See 
text at note 123, infra . 

95/ Act 250 does provide some protection against fraudulent 
behavior. Section 6 (10 V.S.A. §6081(a)) implies a 
sale or transfer of property is void if no permit has 
been issued and the sale or transfer "is accomplished 
to circumvent the purposes of this chapter." However, 
this only applies to "subdivision" lots, which in a 
strict sense would exclude the subdivision with 104- 
acre lots or other statutory exceptions unless common 
fraud could be demonstrated. 

96/ Interview with Robert Babcock, Jr., July 8, 1971. 

97/ Interview with Jonathan Brownell, Esquire, July t. 1971 

98/ Interview with Benjamin Partridge, July 14, 1971. 

99/ Interviews with Philip Hoff, Esquire, Jan Wells, Brian 
Lloyd, Jonathan Brownell, July, 1971. 

100/ Interview with Jonathan Brownell, July 8, 1971; inter- 
view with Arthur Ristau, July 7, 1971. 

101/ 10 V.S.A. §6086 (a) (9) requires "conformance" with a 
duly adopted plan. 

102/ E.q . , interview with Peter Zilliacus, July 15, 1971. 

103/ Interview with John Davidson, July 14, 1971. 

104/ Rutland Herald , July 9, 1971, p. 17, at 1. 

105/ Rules and Regulations of the Environmental Board, 

Rule 6(d) (1) as revised June 16, 1971. - 

106/ Interview with Benjamin Partridge, July 14, 1971. 

107/ Id. 



108/ Interview with John Davidson, July 15, 1971. 

109/ See note 31, supra . 

110/ Inevitably some large developers with a coherent 

package to offer are scrutinized less carefully. An 




10 & 



example may be IBM Corporation, expanding near 
Burlington, Vermont. Interview with Brian Lloyd, 

July 13, 1971. However, the district commissions 
have gone so far as to request financial data on 
applications as part of the profile of the develop- 
ment. 

111/ Letter from Robert Babcock, Jr., August 4, 1971. 

112/ Application No. 300025, J. Paul Presault, Burlington, 
Vermont. 

113/ Adjoining property owners were not allowed to appear 
in opposition on appeal. Burlington Free Press, 

August 12, 1971, p. 21, at 7. 

1 14/ Burlington Free Press, August 18, 1971, p. 4, at 1. 

115/ See Decision of July 8, 1971, District Environmental 
Commission II. The decision includes 13 pages of 
findings and conclusions including details on sewage 
treatment; traffic control; local taxation including 
highway and school funds and their sources; and 
zoning . 

116/ Interview with Kenneth Senecal, July 14, 1971. The 

regional plan sets out several general objectives for 
development such as revitalization of urban centers. 
These have been the basis for the challenge. Other 
area planners have been criticized for failing to make 
this same effort while more comprehensive land use 
maps are being prepared. See, Burlington Free Press, 
July 10, 1971, p. 8, at 3 (Middlebury criticized for 
not attempting to curtail "suburban" shopping develop- 
ment) . 

117/ Burlington Free Press, July 10, 1971, p. 8, at 3. 

Middlebury criticized for failure to attempt to cur- 
tail "suburban" shopping development. 

118/ The Comprehensive Plan for Outdoor Recreation in Ver- 
mont, 1967. At p. 39, this plan calls for the protec- 
tion of scenic roads and trails. The Interstate 
system and certain other primary roads are designated 
for "greenbelts" one-mile wide on a state map. There 
is a suggestion that certain other roads also be pro- 
tected. This plan is currently under revision in the 
Agency of Environmental conservation. 
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119/ Application No. 300008. 

120/ Application No. 300013, Ward A. Fuller. Mr. Fuller 
received a cease and desist order to stop bulldozing 
to expand a trailer site. Ultimately, application 
for a. permit was denied and the case is now on appeal 
beforb the Vermont Supreme Court. Interview with 
Robert Babcock, Jr., May 5, 1971. 

12 1/ Burlington Free Press , August 18, 1971, p. 4, at 1. 

122/ Act 250, §14? 10 V.S.A. §6089(c). 

123/ Application No. 700001, Haynes Bros., inc. 

124 / Interview with Robert Babcock, Jr., September 10, 1971 

125/ Interview with Schuyler Jackson, September 10, 1971. 

126/ Interviews with Robert Babcock, Jr. and Schuyler Jack- 
son, September 10, 1971? telephone conversation with 
Schuyler Jackson, November 2, 1971. 

127 / Of 326 applications, only 11 were denied in the first 
year. See Appendix A, Statistics. 

128/ See, Report of Economic Development Coordinating 
Committee, supra note 45, at p. 5. 

129/ The Town of Milton found that a body of water proposed 
as a prime water supply in its planning efforts was 
the discharge point for effluent [?] from a whey [?] 
processing plant proposed by the Development Agency. 

130/ Burlington Free Press , August 12, 1971, p. 3, at 4. 



131/ Interview with Arthur Ristau, July 7, 1971. 
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APPENDIX A: 



Statistics on Act 250 Operations; 



State Permits Required for Development in Vermont 
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AGENCY OF ENVIRONMENTAL CONSERVATION 



Dfp.utmcnt of Fish and Game 
Detriment of Forests jnd pjrks 
Department nf Water Resources 
Environmental Hoard 
Division of Kmimn mental Protection 
Division of Recreation 

Interagency Committee on Natural Resources 
Natural Resource Conservation Council 



Montpelier, Vermont 05602 
ENVIRONMENTAL BOARD 



STATISTICS ON ACT 250 APPLICATIONS 
AS OF JUNE 1, 1971 



Total number of applications— 326 

Total number of applications in May — 50 

Total number acted upon — 235 

Total number acted upon in May — 31 

Appeals to the Board — 9 (6 decisions, 2 pending, 
1 withdrawn) 

Applications pending action— 91 
Applications withdrawn — 9 
Applications denied — 11 

Total number of development applications — 286 

Total number of subdivision applications — 40 

Average time in handling applications — 36 days 
[date of receipt; date of decision ] 

Total number of fees collected — $49,021.80 

Total number of applications in District 1 — 52 



District 2 — 68 
District 3 — 28 
District 4 — 13 
District 5 — 46 
District 6 — 27 
District 7 — 34 
District 8 — 24 
District 9 — 33 
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AGENCY OF ENVIRONMENTAL CONSERVATION 

Montpelier, Vermont 05602 



[)i*piif(nu*nt of Kish jntl Camr 
Dtpanmnu of t'cvrMi jrui 
lK'p.irinH'n| of K.iirr Resource* 

KnvirMitiiieni.il IWurtl 

!»iviston of l.nwroninrtiUl Protection 

Ihminn of Rafoatuot 

Inter jtjcncy Committee* on Natural Resource* 
Natural Resource Conservation Council 
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BREAKDOWN ON 250 APPLICATIONS 
June 2, 1971 



TYPE OF OPERATION 


NUMBER 


TYPE OF OPERATION 


NUMBER 


Subdivisions 


43 


Swimming and recreation 


31 


Transmission lines 6 facilities 


7 


Additions to existing structures 


19 


Nursing homes; new starts 


7 


Water mains 


2 


additions 


2 


Cultural 


3 


Trailer parks 


7 


Churches 


2 


Camping & trailer areas 


19 


Junk yards 


1 


General commercial establishments 


29 


Sewer 


5 


Communications masts 


4 


Timbering above 2,500 feet 


3 


Hospitals 


4 


Industrial 


11 


Filling 6 clearing 


12 


Research 


2 


Prisons 


1 


Schools 


14 


Flood control 


2 


Water pollution control 


2 


Sanitary landfills 


6 


Gasoline service stations 


6 


Shopping centers 


7 


Roads 


19 


Motels, apartments , cooperatives. 


26 


Borrow and quarrying 


19 


and condominiums 




Mining 


1 


Municipal buildings 


1 


Stump dumps 


1 


TOTAL 






320 



STATE AGENCY BREAKDOWN 



Department Number 



Forests and Parks 17 

Fish and Game 2 

Highway . 3 

Public Safety 5 

State Buildings Division 1 

(Windsor Prison) 

Vermont Aeronautics Board 1 

Water Resources 1 



(7ihis count has already been included in 
the grand total above, ) 
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APPENDIX B: 

PARTIAL LIST OF STATE PERMITS RELATIVE 
TO LAND USE OR ANY OTHER AREAS 
OF ENVIRONMENTAL CONCERN 
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LIST of s tate permits, relative to land use 

OR /WY OTHER ARETES OF ENVIRONMENTAL CONCE 






AGENCY OF DEVELOPMENT AND COMMUNITY AFFAIRS 
Montpelier, Vermont 05602 



A. Billboard Law. 10 VSA, Chapter 14, 2321-3-45, governs outdoor 
advertising. 



DEPARTMENT OF AGRICULTURE 

Montpelier, Vermont 05602 

A. Approval and licensing of slaughter houses, rendering plants, 
and other establishments that handle meat or meat products. 

B. Licensing of milk dealers — facility construction plans for 
plants which receive and process milk or v/hich manufacture 
dairy products are also reviewed for approval by this Depart- 
ment. 

C* Pesticide Control — 6 VSA, Chapter 87 (and regulations) --licenses 
dealers, operators (those in business of contracting as appli- 
cators), and applicators, and issues special permits for the 
use of restricted pesticides (Division of Plant Pest Control). 

DEPARTMENT OF EDUCATION 

Director of School Administrative Services, Montpelier, Vermont 05602 

A. Authorization of building or improvements in school districts 
throughout the State. Title- 16, 3448, 3457. 



DEPARTMENT OF FORESTS AND PARKS 

Agency of Environmental Conservation, Montpelier , Vermont 05602 

A. Brush burning permits — issued by town fire wardens, 10 VSA, 
1495 

B. Savmiill license — only one in State 

C. Special use permits: permits issued to anyone who uses State 

forest and park land, c.g. six month right-of-way for logging. 
Lease right-of-way to utility companies. Permits start with 
district forester. 




DEPARTMENT OF HEALTH 

Environmental Health 
05401 

* 



rri vi nion , 



115 Colchester Avenue, Burlington, Vermont 
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A. Public Water Systems (ten or wore services). All proposed water 
systems or modifications must be reviewed and approved by the 
Division of Environmental Health. 

B. - Licenses 

1. Food and lodging, bakeries, children's camps. (Plans 
submitted to Division of Environmental Protection, 

Agency of Environmental Conservation, Montpelier, Vermont.) 
a. Regular inspections conducted by sanitarians 
from the Vermont Department of Health. 

2. Nursing homes, hospitals, and homes for the aged. (Plans 
for construction submitted to the Medical Facilities 
Division) . 



DEPARTMENT OF HIGHWAYS 

Montpelier, Vermont 05602 

A. Permit: required for any construction in the highway right-of- 

way (utility facilities, access drives, etc.) 

B. Any change of topography affecting highway drainage. 

C. Zoning permit for development of land* within 500 feet of the 
intersection of any entrance or exit ramp providing access to 
any limited access highway. 

D. License to operate a junk yard or automobile grave yard— 24 VSA, 
2241 -2283 — outdoor storage of junk and/or three or more junk 
vehicles. (Roadside Development Division). 



DEPARTMENT OF LABOR AND INDUSTRY 
Montpelier, Vermont 05602 

A. Electrical inspection: any ‘'complex structure" (see 10 VSA, 

881 (3) must be inspected and approved by the Labor and Industry 
commissioner or an inspector before being put into use. 



DEPAT ME NT OF PUBLIC SAFETY 

/ire Protection Division (Fire Marshal), Redstone Building, Montpelier, 

Vermont 05602 

A. License: for fire alarm system installers and lightning rod 

installers — renewed yearly. 

B. Letter of approval: for all public buildings (all buildings 

except single family residences) • Drawing approval and inspec- 
tion. 

C. Approval: if county, State, or federal funds are used, facili- 

ties must be provided for handicapped in public buildings. 




* * 



D. Approval: plans for storage of flammable liquids (gas station 

etc.) 



DEPARTMENT 0? WATER RESOURCES 

Agency of Environmental Conservation, Montpelier, Vermont 05602 

A. Pollution control 

1. After July 1, 1971 a discharge permit or pollution permit 
will be needed for any direct or indirect discharge into 
the waters of Vermont. 

B. Planning and development 

1. Permits: 

a. Dams. Nov? construction or renovation. 10 VSA, 
Chapter 29, 500,000 cubic feet of water impounded. 

b. Streams-~redirecting, ten square mile drainage 
area and use. 10 VSA, Chapter 20, Subchapter 2. 

c. Lakes-- 29 VSA, Chapter 11. Altering beds of 
lakes, ponds, etc. under public v/aters. 

2. License: 

a. Well drillers license 

DISTRICT ENVIRONMENTAL COMMISSIONS AND ENVIRONMENTAL BOARD— ACT 250 

Agency of Environmental Conservation, Montpelier, Vermont 05602 

A. Subdivision permits 

1. Ten or more lots of less than ten acres each 

B. Development permits 
Construction of improvements for: 

1. Commercial or industrial purposes on more than one acre 
in a municipality without permanent zoning and subdivi- 
sion regulations. 

2. Commercial or industrial purposes on more than ten acres. 

3. Commercial, industrial, residential purposes on land 
over 2, 500. feet in elevation. 

4. Housing projects of ten or more units. 

5. Municipal or State projects on more than ten acres. 
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DIVISION OP ENVI RON MENTAL PROTECTION 

Agency of Environmental Conservation , Montpelier, Vermont 05602 



A. 


Subdivision permits — Vermont Health Regulations, Chapter 5. 
Three or more lots, ten acres or less each. 


D. 


Mobile Home Park Permit— Act 291. Two or more mobile homes on 
a plot. 


C. 


Public Building Permit 

Plan approval on all buildings except single family residences , 
dupLcx v/ith separate water and sewacjc, condominiums, unoccupied 
warehouses, and farm buildings. 


D. 


Sanitary Landfill Permit. 24 VSA, 2201 ct. seq. 


E * 


Emission into atmosphere. 10 VSA, Chapter 15. Required stan- 
dard, after fact enforcement. 


F. 


Travel trailer and tenting area. Board of Health Regulations. 



PUBLIC SERVICE BOARD 

7 School Street, Montpelier, Vermont 05602 



A. 


Certificate of Public Good— 30 VSA, Section 240— certificate 
from Public Service Eoard needed for construction of electric 
generation facilities or transmission lines designed for opera- 
tion over 40 KV. 


B. 


Approval — 10 VSA, 701 et. seq. — for construction or remodelling 
of any dam related to hydroelectric power. 


C. 


Certificate of Public Good — 30 VSA, Section 102 — for the organ- 
ization of any now public utility corporation. 


D. 


Certificate of Public Good — 30 VSA, Section 231— for the opera- 
tion of any public utility business by a person, partnership, 
or unincorporated association. 



VERMONT AERONAUTICS BOARD 

Montpelier, Vermont 05602 

A. Letter of approval for all airports or private landing strips 
and navigational facilities. Title 5. 
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SAN FRANCISCO BAY CONSERVATION AND 
DEVELOPMENT COMMISSION 



In 1965 the California legislature created the 
San Francisco Bay conservation and Development Commission 
and authorized it to prepare a plan for the future develop- 
ment of San Francisco Bay. The Commission completed the 
plan in 1969 and submitted it to the legislature. The legis- 
lature thereupon adopted the plan and gave the Commission 
the power to implement it by requiring permics from anyone 
seeking to develop in the Bay or along its shorelines. 



The Concern over the Filling of the Bay 

In the early 1960's public attention began to be 
drawn to the rate at which San Francisco Bay had been filled 
and was continuing to be filled by developers for a wide 
variety of uses, the new communities of Foster City and Red- 
wood Shore being especially noticeable examples. A variety 
of citizen groups became disturbed about potential effects 
of continued filling and diking, now estimated to have re- 
moved over 240 square miles from the Bay. 1 / 

A report on "The Future of San Francisco Bay, " 
written in 1963 by Mel Scott for the Institute of Govern- 
mental Studies at the University of California, was of parti- 
cular significance in calling attention to the problem. This 
and other studies pointed out that a large portion of the 
Bay was very shallow and so easily capable of being filled 
that at some point in the future the Bay might be reduced to 
a river. This picturesque prediction of a "san Francisco 
River" captured the public's imagination and spurred further 
efforts toward conservation of the Bay. 

Two recent articles have described the public rela- 
tions work behind the successful drive for passage of the Bay 
Commission legislation, which need not be repeated in detail 
here. _2/ Basically, success resulted from energetic and 
determined efforts by an informal coalition of existing con- 
servation groups and a variety of citizen organizations 
created specifically to "Save the Bay." They began by per- 
suading the legislature to create a study commission, then 
expand it to a planning commission and finally to a regula- 
tory commission. The coalition supported each step by 
effective campaigns for public endorsement, and the tre- 
mendous outpouring of public support was undoubtedly the 
key element in obtaining passage of the legislation. 
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The success of this drive was so complete that the 
Commission in a few short years has become almost untouch- 
able politically. Even its strongest enemies feel obliged 
to swipe at its flanks rather than attack it directly. The 
overwhelming public support for the Commission probably can 
be credited to the great "imageability " of San Francisco -Bay . 
The fact that the Bay is seen so frequently by so many people 
made it easy for the average person to visualize its reduc- 
tion to a "river" and imagine the effect that this would 
have on the community. 

The excellence of the San Francisco Bay Plan pre- 
pared by the Commission in 1969 also influenced the legis- 
lature's willingness to give the Bay Commission permanent 
regulatory powers. 3/ The Plan is a model of organization 
and readability that, unlike most such plans, can be read 
by the average legislator with interest and enjoyment. By 
focusing on the Bay and its immediate shoreline the Bay 
planners kept the issues easily comprehensible by the pub- 
lic, and avoided having public interest lost in the extreme 
complexity and interrelatedness of regional planning problems. 

Finally, the Plan attracted broad support by offer- 
ing a well-reasoned program that balanced both development 
and conservation. The purposes of the Commission reflect, 
as the name denotes, a combination of "conservation and de- 
velopment" interests — a combination that in this case seems 
unusually compatible. Operators of water-oriented industrial 
uses share with conservationists the need to see the Bay re- 
main an open and relatively unpolluted body of water. Their 
interests combined to overcome the opposition of the owners 
of bayshore and underwater land who saw the potential of 
significant profits from filling and developing large por- 
tions of the Bay for residential and commercial use, and 
the opposition of some of the local governments which sought 
to encourage such developments. 



The Powers of the Bay Commission 

The basic purpose of the Commission is to insure 
that the filling and development of the Bay does not destroy 
its essential value for water-oriented uses ( e .q . , ports, 
power plants and airports) or its function as a recreational 
area, as a breeding ground for fish and wildlife, or as a 
beneficial influence on the climate and livability of the 
San Francisco area. 
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The Bay Commission has been designed to operate in 
a relatively simple and straight-forward manner. The legis- 
lation incorporated the Commission's San Francisco Bay Plan 
as a basic standard for regulation, established a line of 
jurisdiction for the Commission around the edge of the Bay, 
and required all owners of property within the Commission's 
jurisdiction to obtain a permit for any filling or construc- 
tion. 4 / The Commission is to issue a permit only if the 
project is consistent with the San Francisco Bay Plan and 
the principles set forth in the statute. 

The boundary line of the Commission's jurisdiction 
was a subject of considerable controversy. The Plan had 
shown that development which occurred far inland from the 
water's edge often had serious adverse effect on the Bay. 

The Commission and its supporters had asked for jurisdiction 
over the land extending back from the water's edge for a 
considerable distance. 5/ The opponents, particularly the 
municipal governments in the Bay area, strongly opposed 
giving the Commission any controls over land that was not 
submerged. A compromise was reached under which the Com- 
mission has jurisdiction over an area 100 feet back from 
the main shoreline of the Bay and also over certain wet- 
lands, creeks and diked areas adjoining the Bay. 6/ 

Throughout most of its jurisdiction the Commission 
is empowered to grant a permit if it "finds and declares 
that the project is either (1) necessary to the health, 
safety or welfare of the public in the entire Bay area, or 
(2) of such a nature that it will be consistent with the 
provisions of this title and with the provisions of the San 
Francisco Bay Plan then in effect," 7/ but applications for 
projects on the shoreline band not involving fill and not 
related to existing water-oriented priority land uses may 
be denied "only on the grounds that the project fails to 
provide maximum feasible public access, consistent with the 
proposed project, to the Bay and its shoreline." 8/ The 
statute also authorizes the Commission to attach conditions 
and restrictions to any permits issued. 9/ 

Applicants for permits must first file an applica- 
tion with the city or county for any permits that might be 
required by those bodies. 10/ The city or county, through 
its appropriate agency, is then required to file a report 
with the Commission commenting on the proposal and indi- 
cating whether or not the proposal has been approved. 11/ 

All state and local governmental agencies must 
obtain a permit, as well as private builders. 12/ Moreover, 
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the Commission has entered into a memorandum of understand- 
ing under which the Army Corps of Engineers has stated that 
all of its proposals will be in accordance with the provi- 
sions of state law and the San Francisco Bay plan. 13/ Un- 
like most local plans, therefore, the San Francisco Bay Plan 
is not subject to being overridden by the actions of the 
State Highway Department or Division of Waterways. 14/ 

In addition to its permit-issuing power, the 
Commission is directed by the statute to engage in a con- 
tinuing process of planning, to prepare annual reports and 
to revise the Plan from time to time as may be necessary. 15/ 



Current Operations of the Bay Commission 

The Commission has adopted detailed administrative 
regulations setting forth the procedures by which applicants 
for permits may present their applications to the Commission. L6 
The commissioners — 27 of them--meet every two weeks to act 
on these applications. 17/ From the beginning of the Com- 
mission's primary regulating jurisdiction on November 10, 

1969 through the end of 1970 the Commission processed 13 
major permit applications, granting 12 and denying one. 18/ 

In addition, 66 minor permits were granted by the staff. 19/ 

As a result of this activity, developers, architects 
and planners in the Bay area are becoming increasingly aware 
of the Commission's existence and of the need to consult with 
the Commission's staff at early stages in the preparation of 
plans for development along the Bay. The staff feels that 
preliminary conferences with developers have frequently 
avoided the possibility of applications that would have been 
inconsistent with the Plan, and have helped developers direct 
their projects in ways that would further the goals of the 
Plan. 20/ The Commission has followed the staff's recom- 
mendations in most important cases? if there has been any 
divergence between staff and Commission, it is the Commission 
that has taken the stronger view in favor of conservation. 21/ 

The Commission's large size led to predictions 
that it would not function smoothly, but at least in the 
•opinion of the staff, the Commission performs its functions 
very well. 22/ The Commissioners seem to take a truly re- 
gional point of view and do not engage in petty logrolling 
designed to promote their particular local jurisdictions. 23/ 
But while conservation groups in the area continue to mani- 
fest support for the implementation of the San Francisco Bay 
Plan, a number of those groups are growing disenchanted with 
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what they characterize as a series of "recent pro-development 
actions." 24/ 

The Commission's chairman has provided excellent 
leadership and the hard-working members, most of whom are 
appointed by state and local governmental agencies with 
interests in the Bay area, 25/ have provided some liaison 
with the governmental agencies together with an avenue to 
explain the actions of the Commission to towns, agencies 
and interest groups in the Bay area. 26/ This liaison has 
not always been what it could be, however, according to 
Rudy Platzak, Planning Director, Association of Bay Area 
Governments (ABAG) . He contends that the failure of the 
Commission to develop local, regional and public ties is 
one of its principal weaknesses. According to Platzek, 
the Commission thereby loses the benefit of planning expert- 
ise which local governmental units would be willing to pro- 
vide for the Commission. Serious misunderstandings with 
municipal planning departments (such as that of San Fran- 
cisco) often develop as a result. 27/ Moreover, the Com- 
mission appears to have very little contact with other 
state or regional planning agencies. The Commission staff 
says there has been some sharing of information with the 
Association of Bay Area Governments, 28/ but the regional 
plan approved by the Association last year 29/ bears little 
evidence that it was influenced by the San Francisco Bay 
Plan prepared by the Commission only a year before. The * 
Association's plan omits any significant mention of the 
Bay Commission, and rarely even mentions the Bay itself. 

The Association of Bay Area Governments apparently considers 
the Commission a rival for public attention, and relations 
between the two agencies have been correct but chilly. 30/ 

The legislature has financed the operations of the 
Commission out of general revenues with sufficient generosity 
to avoid serious problems of administration. The Commission's 
heavy responsibilities for enforcement— not only must the 
Commission discover and prosecute unauthorized filling and 
construction but it must police the extensive conditions and 
restrictions it attaches to the permits that it issues — had 
presented problems, 31 / but recently additional staff has 
been assigned enforcement responsibilities. 32/ 

The operation of the Commission can best be 
understood by looking in more detail at three controversies 
that have occupied a substantial share of the Commission's 
attention : 
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The Oakland Fill Flap 

Just prior to September 17, 1965 (from which time 
the Commission dates its legal existence) the City of Oak- 
land commenced filling a portion of San Leandro Bay for the 
purpose of constructing a parking and storage yard for city 
vehicles on a 30-acre site for the City of Oakland, in ac- 
cordance with a plan previously drawn for that purpose. 3 3/ 
According to the Commission's staff, Oakland was advised 
of the probable illegality of the fill in 1966. 34/ However, 
nothing further was forthcoming from the Commission until 
the nearly-completed diking and filling of 5.9 acres in the 
Bay was brought to the attention of the Commission's staff 
director in September of 1970. 3 5/ Shortly thereafter, the 
Commission received an application from Oakland for the 
filling of an additional 3.5 acres of the Bay for a park, 
access road, and further expansion of the yard. 

Instead of considering the application only, the 
Commission's staff proceeded to study the legality of the 
entire fill project, on the ground that the major portion 
thereof was completed withou t a permit and after the Com- 
mission was functioning. Oakland claimed the planning and 
substantial commencement of the project preceded the forma- 
tion of the Commission, and they were thus "grandfathered 
in" — outside the jurisdiction of the Commission. Oakland 
further questioned the shoreland jurisdiction of the Com- 
mission _in to to . 36/ Conservationists in and out of Oakland 
were outraged. 37/ The prospects for detached analysis 
were not brightened when it was pointed out that the shore- 
land to be lost adjoined the poor and predominantly black 
section of Oakland. 3 8/ 

After some months of study and meetings with Oak- 
land officials the Commission staff concluded that a compro- 
mise would best suit the interests of all parties — particu- 
larly considering the very real possibility of an expensive 
and time-consuming lawsuit. This recommendation was rejected 
in a close vote of the Commission, which thereupon authorized 
the state's Attorney General to commence legal proceedings 
against Oakland. 39/ Further consultations with legal coun- 
sel in executive session, however, convinced the Commission to 
instruct the staff to continue compromise efforts with Oak- 
land. 40/ 

Amid a storm of conservationist protest, such a 
compromise was reached and approved by the Commission on 
February 4, 1971, just a month after the original decision. 41/ 
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In return for the Commission's withdrawal of its contention 
that Oakland had proceeded with a non-water-related develop- 
ment and fill without a required permit, Oakland agreed to 
create a six-acre park on the Bay by providing waterfront 
access on the site along a strip from 55 to 220 feet in 
width (a net increase of three acres from the original plan), 
and to recognize the jurisdiction of the Commission over 
Oakland's shoreline and adjoining waters as established by 
the statutory adoption of the Commission's Bay Area Plan in 
1969. 42/ 

The newspapers and conservationists were probably 
correct in their evaluation of the jurisdictional concessions 
as being relatively meaningless. However, the provisions of 
added parkland and access, together with a related promise 
by Oakland to hold an additional 20 acres (a small bay pen- 
insula) in its natural state, 43/ demonstrate the Commission's 
continuing concern with making access to the bay available 
to the largest number of people. This concern is not always 
appreciated by those who see the Commission's function solely 
in terms of "preserving" the bay. 



The Candlestick Properties Case: A Legal Victory 

Prior to the adoption of the 1969 statute the Com- 
mission had expressed some doubt about whether the prohibi- 
tion of filling of underwater land would be upheld in court, 
and had speculated about the possibility of paying compensa- 
tion to owners of land on which filling would be prohibited. 44/ 
But early last year in the case of Candlestick Properties, 

Inc, v. San Francisco Bay Conservation and Development Com- 
mission 45/ the court of appeals upheld the Commission's 
power to deny permits for the filling of San Francisco Bay 
without the payment of compensation. 

Candlestick Properties, Inc. acquired for $40,000 
a parcel of land in 1964 as a depository for fill from 
nearby construction projects. The parcel is submerged at 
high tide by San Francisco Bay waters. After receiving 
the necessary fill permits from the City and County of San 
Francisco in September of 1965, Candlestick applied to the 
Commission for a fill permit in late 1966, to permit dumping 
of debris from San Francisco demolition projects. Nothing 
in the record demonstrated any intent to develop the parcel 
for wa ter-related uses. The subject parcel is surrounded 
by land either filled or in the process of being filled. 46/ 

On January 20, 1967, the Commission denied Candlestick's 
application. The trial court upheld the Commission. 47/ 
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On appeal, Candlestick's basic contention was 
that the denial constituted a taking of its property without 
due process of law and that the commission ' s demurrer to 
that part of its suit claiming damages for that taking was 
wrongfully sustained by the trial court. 48/ Citing earlier 
cases which define the police power in terms encouraging its 
development and change to meet changing conditions, the ap- 
pellate court upheld the Commission. The court noted the 
legislation's recitation of public interest in the preserva- 
tion of the Bay and the threats thereto by filling, and of 
the need for a comprehensive plan, 49/ and held that the 
denial of Candlestick's application did not amount to an 
undue restriction on the use of private property: 

"However, it cannot be said that refusing 
to allow appellant to fill its Bay land 
amounts to an undue restriction on its 
use. In view of the necessity for con- 
trolling the filling of the Bay, as ex- 
pressed by the Legislature . . . , it 

is clear that the restriction imposed 
does not go beyond proper regulation 
such that the restriction would be refer- 
able to the power of eminent domain 
rather than the police power." 50/ 



Ferry Port Plaza: The Commission 

Takes on San Francisco 



Another major issue is the current confrontation 
between the City and Port of San Francisco and the Commission 
over development of the San Francisco waterfront. This con- 
frontation has been epitomized by the controversy, and fin- 
ally lawsuit, concerning the Ferry Port plaza Development 
and the ill-fated "rule of equivalencies." 

On August 13, 1970, the Ferry Port Plaza company 

(a partnership of the Ford Foundation, Kidder, Peabody & 

Co., Inc., and Castle & Cooke) filed an application with the 
Commission for permission to demolish four finger-piers just 
north of the Ferry Building in San Francisco and replace 
them with a pile-supported platform. The proposed demoli- 
tion and fill was part of a plan to construct, upon a 42- 
acre site leased from the San Francisco Port Authority, a 
complex including a hotel, restaurants, shops, offices, and 
public access system. 51/ Approximately $400,000 had gone 
into the planning of the complex prior to making applications, 
largely on the strength of a belief shared by developers, San 
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Francisco officials, and the Commission alike in a "rule of 
equivalencies." 52/ Simply stated, the rule, if adopted by 
the Commission, would permit Bay fill for non-water-oriented 
uses if the applicant created as much new Bay surface as 
would be removed by the fill and if the Commission deter- 
mined that the proposed use of the new fill would not ad- 
versely affect the public's enjoyment of the Bay. 53/ 

The developers' prospects were dashed in October 
of 1970 when the state's Attorney General declared that, 
considering the legislative directive that all further 
filling of the Bay be limited to fills for water-oriented 
uses, a rule permitting such "replacement fills" would be 
invalid. 54/ Amidst cries of foul from the City of San 
Francisco and dire predictions from the press that "BCDC 
will find itself presiding over a ramshackle jurisdiction 
of rotting piles and obsolete piers, and a scant source of 
public enjoyment, " the Commission accepted the opinion and 
denied Ferry Port Plaza Company's petition by a vote of 
22 to 1. The denial was based on two counts: (1) the 

project included an office building — a non-water-oriented 
use, and (2) while the remainder of the project was water- 
oriented, it called for the development of public property, 
contrary to Section V-l-a of the Bay Plan. 55/ 

On March 3, 1971, the San Francisco Port Commission 
and the City and County of San Francisco brought suit against 
the Commission, asking the court to declare the Ferry Port 
project legal under existing state laws and to require the 
Commission to issue the necessary permits. 56/ Currently 
this suit is in the discovery stage, interrogatories having 
been served on the respective parties. 57/ Although they 
would presumably have an interest, none of the private 
parties concerned with the Ferry Port Plaza project (Oceanic 
Properties, Kidder, Peabody, Ford Foundation) have joined in 
suing the Commission. Oceanic Properties has no intention 
of doing so, and represents that as far as it knows, neither 
do the others. 58/ 

Meanwhile, the Commission adopted a policy amend- 
ment to the San Francisco Bay Plan on June 3, 1971, which in 
part restores the equivalencies concept without permitting 
wholesale development unrelated to water, on public or private 
land. One of the charges levied at the Commission by the City 
of San Francisco was that under its interpretation of its 
authority ". . . Fishermen's Wharf could burn down tomorrow 

and there would be no way to get a permit to replace it." 59/ 
This conclusion was apparently reached by interpreting Section 
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V-l-a of the San Francisco Bay Plan to forbid any fill for 
non-water-oriented uses, even if such a use had previously 
existed but was involuntarily terminated through fire or 
other calamity. Whether this interpretation was in fact 
correct has never been definitely ascertained, 60/ but in 
any event, the Commission added to the four conditions 
under which the Bay could be filled 61/ a fifth. 62/ Essen- 
tially, it provides for fill approval on either private oj: 
publicly-owned property, provided that the fill is limited 
to replacement of piers covering less of the Bay than was 
being uncovered. Moreover, only an area equal to 50% 
of the area uncovered can be devoted to uses other than 
public open space, access and public recreation, and that 
50% must be for Bay-oriented commercial recreation and 
public assembly purposes. The only exception is in case 
of destruction of a pier by fire or similar disaster, in 
which case an equivalent percentage as was previously de- 
voted to such uses may be rebuilt on a new pier . 63/ 

The intent of the new regulations is to permit new 
development on the San Francisco waterfront without increas- 
ing the amount of fill in the Bay. 64/ Criticism of the pro- 
posal by conservation groups and from proponents of the 
McAteer-Petr is Act, which created the Commission, is running 
high. 65/ On the other hand Berkeley architecture professor 
Richard Meier has charged that the Commission's existing 
restrictions on waterfront development discriminate against 
minority groups: 

The urban ecology of North American 
cities leads to the settlement of ghettos 
in low-lying areas. Thus, seven of the 
eight Negro communities and two of the 
three Latin settlements immediately ad- 
join the Bay. They exhibit high concen- 
trations of unemployment. The principal 
entry into high-paying jobs for young 
men happens to be through the construc- 
tion industry and its suppliers, but if 
all construction on the edge of the Bay 
is halted, growth is deflected to the 
periphery, which has poor commuter trans- 
portation connections to the ghettos. 

So, programs for saving the Bay, as con- 
ceived by the purists, will benefit those 
with "view" lots, yachts, and interests 
in estuarine wildlife, at the expense 
of those least able to pay for and to 
defend their interests. 66/ 
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The commission finds this argument unpersuasive, given the 
scarcity of minority group members in the construction trades, 67/ 
and as Chairman Melvin Lane has pointed out, the Commission's 
new regulations follow the statutory direction to concern 
itself with development as well as conservation. 68/ 

Throughout the Ferry Port Plaza-Rule of Equivalen- 
cies controversy, related development was also before the 
public in the form of news articles concerning a proposed 
U.S. Steel office building. It has been suggested that the 
coincidence of these two projects contributed to the temporary 
demise of Ferry Port Plaza, 69/ although the two controver- 
sies seem only vaguely related in terms of law. Their only 
relationship appears to be their location — on San Francisco's 
waterfront, where conservationists and other groups were 
determined they should not be placed. 70 / The chronology 
of this second controversy is briefly as follows.. 

The San Francisco Bay Plan Commission unveiled in 
early 1970 plans for a 550-foot office building and passenger 
terminal to be built by U.S. Steel Corporation. 71/ Mean- 
while, the City's Planning Staff, on the basis of a $216,000 
private planning study, recommended a height limitation for 
waterfront buildings of 84 feet with limited exceptions per- 
mitting construction to 175 feet "under strict planning con- 
trols." 72/ In the summer of 1970, a 400-foot limitation 
was proposed by the Plan Commission and rejected by the San 
Francisco Board of Supervisors. Apparently the Commission 
took that rejection as an implicit request by the supervisors 
that the limitation be raised to 550 feet. 73 / 

At its September 10th meeting the City Planning 
Commission "bowed to what was called economic necessity" 
and adopted the 550-foot height limit for new buildings 
between the Ferry Port Building and the Bay Bridge. 74/ 

The proposal then went back to the Board of Supervisors 
for approval. 

At that point the battle lines became rather 
clearly drawn between conservation groups and some super- 
visors on the one hand (including chairman Dianne Fein- 
stein) and the developers, the Port Authority, the Mayor's 
Office and other supervisors on the other. 75 / After a 
90-day delay in considering a subcommittee report wholly 
opposing the 550-foot limitation, 7 6/ the supervisors voted 
in February of 1971 to impose the 84-foot limit with excep- 
tions permitting 174 feet, 77/ as originally proposed by the 
City Planning Commission staff. 
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It would appear that the proximity in time to the 
Ferry Port Development plan before the Commission, together 
with the similar line-up of parties for and against the pro- 
ject, tended to meld the two projects in the public's mind 
and may thus have contributed to the apparent groundswell of 
public antagonism to each project. 



Balancing Conservation and Development 

As these controversies indicate, the Commission is 
constantly balancing conservation goals against development 
goals. Many conservationists like the Sierra Club's Dwight 
Steele and Save San Francisco Bay Association's Barry Bunshoft 
feel the Commission is moving increasingly toward an accommo- 
dation with developers, 78/ but Chairman Lane is quick to 
point out that the Commission by statute has a developmenta 1 
as well as a conservationist r ’ r> ' 



On the other side of the fence, many developers 
and municipalities feel that the Commission leans too far 
in the direction of conservation. This is clearly the view 
held by a good part of official San Francisco. Because of 
"misguided priorities" at best, one administrator in that 
city's Planning Department charges, the Commission is over 
concentrating on San Francisco to the detriment of both 
that city's waterfront and the rest of the Bay, which is 
being neglected. According to R. Spencer Steele, San Fran- 
cisco's Assistant Director of Planning, the Commission has 
condemned the San Francisco waterfront to a rotting and 
dangerous pier system in the name of preservation. At the 
same time, he contends, the Commission "has been good to 
developers elsewhere on the Bay." 80/ 



The same type of attitude is evident in the com- 
ments of John H. Tolan, Jr., Deputy Director for Development, 
Office of the Mayor of San Francisco. Speaking largely in 
the context of the Ferry Port Plaza controversy discussed 
earlier, Tolan criticized the Commission for seeking preserva- 
tion for preservation's sake, forgetting that access, sani- 
tary facilities, recreational facilities, and the like were 
what "the people" wanted along the Bay. According to Tolan, 
what was wanted and needed was an activity center, not wilder- 
ness. Tolan feels that non-development, especially of "public 
land" like that involved in Ferry Port Plaza, is "too ex- 
pensive" to be permitted. San Francisco, he contends, needs 
such land for revenue-producing purposes. Reiterating that 
such non-development is, moreover, of too little benefit for 
too few people, he sees the Commission as presently and 
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prospectively continuing in its non-development, conserva- 
tionist attitude. 81/ 

These views are echoed by some private developers. 
David Keyston, Executive Vice-President of Anza-Pacific 
Development Company, declares that Commission regulation has 
resulted in a shoreline inferior in every way (economically, 
environmentally and aesthetically) from what unfettered 
private development could produce. Keyston appears to be 
against any and all form of governmental land use control. 
Although most of Anza-Pacific 1 s properties have been "grand- 
fathered in" and Anza-Pacific has been successful at both 
of its appearances before the Commission with respect to 
lands, Keyston' s views may be explained by the fact that 
Anza-Pacific was apparently considering some potentially 
lucrative- tide land purchases which it has forsaken for fear 
that the necessary filling would not be approved by the Com- 
mission — precisely the sort of decision to which conserva- 
tionists point as one of the commission's strengths. 82/ 

Robert Cranmer of Westbay Community Associates 
also feels the Commission has gone too far toward conserva- 
tion — has "stopped development." As he sees it, Westbay' s 
23-mile-long development (discussed below) would have opened 
up vast portions of the Bay for the people of the area. 83/ 

Those developers who are least critical of the 
Commission appear to be those who have been successful in 
obtaining permits from it. Thus, Phillip Smith, Secretary 
of Trimont Land Company, considers the Commission's tough- 
ness on developers to be an asset, especially for those like 
Trimont which, he says, molds its developmental decisions 
in accordance with the Commission's regulations. 84/ Tri- 
mont's only major tidelands development, a marine- "boate 1 "- 
restaurant complex near Emoryville, won approval from the 
Commission in July of 1970. 85/ Similar sentiments were 
expressed by a planner for Leslie Properties, Inc., largest 
private landholder (40,000 acres) in the Bay area. John 
Passerello, Chief Regional Planner for Leslie, indicated 
that his staff, at least, wholly agreed with the concept 
and practices of the Commission. It turns out that Leslie 
has largely completed its planned development in the Bay 
or is "grandfathered in. " 86/ 

Melvin Lane is not particularly impressed with 
the attacks on the Commission by municipalities. He points 
out that over the past two years San Francisco has been 
successful in three-quarters of its fill applications to 
the Commission — all permitted on an "emergency basis." A 
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good deal of it is still awaiting development. The cities 
on the Bay, according to Lane, are jockeying for position 
to attract shipping. According to Lane, cities like Oakland 
and San Francisco are preeminent now but have pretty much 
developed all their available shoreland. Other cities on 
the Bay, such as Richmond and Benecia, are designated on 
the Bay Plan as suitable for maritime development, and 
while they may not be as sophisticated in maritime matters, 
they are very anxious to develop their capabilities. Al- 
lowing development by one city will enable that city to get 
a competitive edge on another. Therefore, the Commission 
is going to be in a hassle with San Francisco and other 
cities no matter what it does or does not permit. 87/ 

Lane agrees that development is needed to increase 
enjoyment of certain portions of the Bay, .but his" response 
to both private and public developers is that this should 
take place without any filling of the Bay. Unfortunately, 
all the plans turned down thus far contemplated a good deal 
of filling. 88/ 



The Actual Impact of the Commission 

Measured in actual results, the Commission's 
impact has undoubtedly been substantial. There is no way 
to predict exactly what would have happened by now if the 
Commission had not been created, but it is generally known 
that a number of the large landowners in the Bay area were 
studying massive development proposals involving the filling 
of large tracts in the Bay. 89/ Since the creation of the 
Commission these proposals have remained dormant. A prime 
example is the failure of Westbay Community Associates to 
develop and redevelop 23 miles of Bay land for a combination 
of commercial and industrial uses. 90/ The development, 
which would have taken over 20 years to complete, was 
stopped in 1969 when the Commission denied permits on the 
ground it was contrary to the Bay Plan. 91/ 

In addition. Executive Director Joe Bodovitz sug- 
gests that extensive filling wou .d have been undertaken for 
both major airports, for numerous garbage dumps, for an 
extensive addition to the Port of Oakland, and for develop- 
ment of some 2,500 acres of tidelands owned by the Santa Fe 
Railway. 92/ 

To say that this development was "stopped, " how- 
ever, merely raises a new question. Did the closing of the 
Bay to developers merely increase the pressure on, for example, 
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the natural resources of the Carmel Valley? Do limitations 
on new office buildings in San Francisco encourage further 
sprawl in San Jose? 

Of course the Commission has no answer to these 
questions because it was never asked to consider them. The 
Commission's planning, though skillful and articulate, con- 
sidered only the relatively direct impact of development on 
or near the Bay and did not examine all of the regional 
implications. It can be argued that the Commission is 
really just one more special district, focusing on limited 
goals and on a limited portion of the region, and entitled 
to as much criticism from political science purists as, 
e . g . , the New York Port Authority. 

But realistically, could the Commission have 
accomplished its goals any other way? Was it essential to 
focus on the Bay, with its high degree of visibility and 
imageability and a limited number of easily perceived issues 
regarding it, in order to obtain public support for the Com- 
mission's creation? Is it inevitable that a more comprehen- 
sive approach ends in a result as sterile and uninspiring as 
ABAG ' s regional plan? Are limited plans that work better 
than comprehensive plans that don't? 

The Commission's success to date inevitably raises 
the question of whether it should try to capitalize on its 
success so that it may be transformed into a more comprehen- 
sive regional entity? Fear of just such a result caused the 
Association of Bay Area Governments, the existing regional 
planning agency for the area to oppose the creation of an 
independent Bay Commission. 93/ Melvin Lane, current chair- 
man of the Commission, thinks an expansion to include other 
purposes would, as he sees it, result in the end of BC'DC as 
it presently exists. He sees the Commission as continuing 
to set broad parameters around local government powers rather 
than preempting them. 94/ The problem, according to Lane, 
is one of technical competence and time, whether it is a 
matter of solid waste disposal regulation (which Governor 
Reagan would apparently like to place with the Commission) 
or open space management. 95 / Lane feels that if the Com- 
mission were forced to undertake responsibility for these 
and other programs it would have to hire administrators to 
make most of its decisions, and the Commission itself would 
tend to become a rubber-stamp body. 96/ 

Various proposals for regional government in the 
Bay area have been considered, and the proper relationship 
that the Bay Commission should bear to an overall regional 
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government has frequently been debated. 97/ The Commission 
has not taken any stand on any of the regional government 
bills that have been proposed in the California legislature 
nor on what the proper relationship of the Commission to 
regional government might be. 98/ A bill creating a Bay 
Area Regional Government with certain governmental powers 
has passed the California Assembly and is currently pending 
in the Senate, but this bill exempts the Commission from its 
provisions. 99/ 

To date the Bay Commission has been remarkably 
successful. It has faced the powerful development inter- 
ests and traditionally sacred concepts of home rule and 
emerged with relatively few scars. Its opponents, however, 
are down but not out, as the Ferry Port Plaza suit and the 
Oakland Bay fill controversy amply demonstrate? if the con- 
servation groups lose interest or the legislature ceases to 
give the Commission strong support, they lie ready to pounce. 
The City of San Francisco's strong social and economic impetus 
for redevelopment of its port area is proving to be the first 
major battleground on which the Commission will be tested. 
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1/ Note 55 CALIF. L.R. 728 (1967). 

2/ See E. Jack Schoop and John E. Hirten, "The San Fran- 
cisco Bay Plan: Combining Policies with Police Power," 

AIP JOURNAL, January, 1971? Note, "Saving San Francisco 
Bay: A Case Study on Environmental Legislation," 

STAN. L.R. 349 (January, 1971). 

3/ San Francisco Bay Conservation and Development Com- 
mission, San Francisco Bay Plan (1969). 

4/ See California Government Code §66600, et seq . 

5/ See, 23 STAN. L.R. at p. 362. 

6/ See, generally, §66610. The Deputy Director of the 
Commission believes the Commission's permit-issuing 
powers should be extended to a broader area. Compare 
the bill to create the California Coastal conservation 
and Development Commission presented without success 
to the 1970 California legislature (Assembly Bill No. 
640) which would have granted that Commission juris- 
diction for an area one mile back from the shoreline. 

7/ §66632 (f). 

8/ §66632.4. In a number of instances the Commission has 

induced developers to. provide greater public access to 
the Bay in connection with projects built within the 
shoreline band. See 1970 Annual Report San Francisco 
Bay Conservation and Development Commission, at p. 7. 

£/ §66632 (f). 

10/ §66632 (b). 

11/ See Administrative Regulations of Bay Conservation and 
Development Commission, §10311-13 (November 12, 1970). 

12/ §66632 (a). 

13/ 1970 Annual Report, p. 5. In the 1970 legislative 

session the California legislature adopted Senate Joint 
Resolution No. 35 requesting all federal agencies to 
cooperate with the Commission by submitting all plans 
for filling, dredging, shoreline construction to the 
Commission for review. 







- 125 - 

14/ Cf. The American Law Institute, Model Land Development 
Code, T.D. #2, pp. 26-30. 

15/ See §§66630.1, 66631 and 66652. 

16/ Administrative Regulations of the BCDC, op . cit . ; the 

administrative regulations were adopted by the Commission 
in October, 1970 and will be printed in the California 
Administrative Register as Division 5 of Title 14 of the 
California Administrative Code. 

17/ Interview with Joseph Bodovitz, Executive Director, San 
Francisco Bay Conservation and Development Commission, 
September 1, 1971. 

18/ 1970 Annual Report, at p. 7. 

19/ The executive director is allowed to issue permits for 
minor repairs or improvements under §66632 (f). See 
1970 Annual Report, at p. 8. 

20/ interview with Alvin Baum, Jr., Deputy Director, San 

Francisco Bay Conservation and Development Commission, 
March 16, 1971. 

21/ Interview with Alvin Baum, Jr., March 15, 1971. 

2_2/ See T. J. Kent, OPEN SPACE FOR THE SAN FRANCISCO BAY 

AREA 20 (Institute of Governmental Studies, University 
of California, Berkeley, 1970) . 

23/ Interview with Joseph Bodovitz, September 1, 1971. 

24/ Barry Bunshoft of Save San Francisco Bay Association? 

Dwight Steele, Sierra club Project Coordinator for San 
Francisco Bay (1971). 

25 / §66620. 

26/ Interview with Alvin Baum, Jr., March 15, 1971. 

27/ Interview with Rudy Platzak, Planning Director, ABAG, 

June 15, 1971. 

28/ Interview with Alvin Baum, Jr., March 15, 1971. 

29/ Association of Bay Area Governments, REGIONAL PLAN 
1970 : 1990, SAN FRANCISCO BAY REGION (1970). 
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49/ Id. 

50/ Id. , at p. 906. 

51/ Amended Complaint No. 688-659, filed April 15, 1971. 

BCDC Minutes of December 3, 1970. 

52/ Interview with John H. Tolan, Deputy for Development, 

June 22, 1971; interview with Melvin B. Lane, Chairman, 

San Francisco Bay Conservation and Development Commission, 
June 23, 1971. 

53/ California Opinion of the Attorney General (No. 70/121) 
dated October 15, 197 0. BCDC Minutes of September 3, 

1970, regarding draft regulation 10445, "Rule of Equi- 
valencies " : 

"(a) When a project in any area not designated 
for a priority water-related use involves both placing 
of fill (including pilings and structures built on 
pilings) and also enlarging of the Bay by extracting 
materials (including the removal of piers and struc- 
tures built on pilings), then both the extracting of 
materials and the placing of fill must be consistent 
with all relevant San Francisco Bay plan policies 
except that if the proposed fill, including the area 
to be covered by structures built on pilings, does 
not exceed in area the proposed addition to the Bay 
surface due to extraction of materials (including the 
removal of piers and structures built on pilings), 
then the fill may be used for any purpose, whether or 
not water-related, that does not adversely affect 
enjoyment of the Bay and its shoreline by residents, 
employees, and visitors within the fill area itself 
or within adjacent areas of the Bay and shoreline. 

11 (b) The Commission shall, in approving any fill 
pursuant to paragraph (a) of this section, impose rea- 
sonable terms and conditions as provided in subdivision 
(f) of Government Code Section 66632, to assure that 
the approved project will comply with the San Francisco 
Bay Plan. 

"(c) If the fill proposed for approval under 
this section is solid fill of any type, including but 
not limited to dirt, sand, or debris, then the corres- 
ponding enlarging of the Bay must involve the dredging 
or excavation of areas that are not presently subject 
to tidal action, and are of at least equivalent surface 
area and equivalent volume. If the fill proposed for 
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approval under this section consists of pilings or 
structures built on pilings, then the equivalent en- 
largement of the Bay may involve either such dredging 
or . excavation , or the removal of pilings or structures 
built on pilings. But solid fill may not be permitted 
to the extent that the proposed enlargement of the Bay 
involves only removal of pilings or structures built 
on pilings . " 

54/ Id . , San Francisco Chronicle , November 4, 1970, atp. 11. 

55/ San Francisco Chronicle , Editorial of November 19, 

1970. BCDC Minutes of December 3, 1970; the minutes 
disclose lengthy presentations made by the staff, 
summarizing the pros and cons of the development, to- 
gether with public statements by a wide range of 
individuals both for and against granting the permit 
applica tion . 

56/ Complaint, Case No. 628-659, filed March 3, 1971. San 
Francisco Chronicle , March 4, 1971, atp. 2. 

57/ Interview with Alvin Baum, Jr., June 21, 1971. 

58/ Interview with Warren Haight, Wendell Brooks and 

George Yim of Oceanic Properties, Inc., June 9, 1971. 

59/ Interview with John H. Tola'n, June 22, 1971. 

60/ Telephone conversation with Alvin Baum, Jr., August 18, 

1971. 

61/ "a. FILLS IN ACCORD WITH BAY PLAN. A proposed 

project should be approved if the filling is the mini- 
mum necessary to achieve its purpose, and if it meets 
one of the following five conditions: 

"(1) The filling is in accord with the Bay 
Plan policies as to the Bay-related purposes for which 
filling may be needed ( i . e . , ports, water-related 
industry, and water-related recreation) and is shown 
on the Bay Plan maps as likely to be needed; or 

"(2) The filling is in accord with Bay 
Plan policies as to purposes for which some fill may 
be needed if there is no other alternative ( i .e. , air- 
ports, roads, and utility routes); or 
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"(3) The filling is in accord with the Bay 
Plan policies as to minor fills for improving shoreline 
appearance or public access; or 

"(4) The filling would provide on privately- 
owned property for new public access to the Bay and for 
improvement of shoreline appearance — in addition to 
what would be provided by the other Bay Plan policies — 
and the filling would be for Bay-oriented commercial 
recreation and Bay-oriented public assembly purposes, 
with a substantial part of the project built on exist- 
ing land . The Bay agency should issue permits under 
this criterion provided: 

"(a) The proposed project would limit 
the use of area to be filled to: (i) public recreation 

(beaches, parks, etc.), and (ii) Bay-oriented commercial 
recreation and Bay-oriented public assembly, defined as 
facilities specifically designed to attract large num- 
bers of people to enjoy the Bay and its shoreline, such 
restaurants, specialty shops, and hotels. 

"(b) The proposed project would be de- 
signed so as to take advantage of its nearness to the 
Bay, and would provide opportunities for enjoyment of 
the Bay in such ways as viewing, boating, fishing, etc., 
by keeping a substantial portion of the development, 
and a substantial portion of the new shoreline created 
through filling, open to the public free of charge 
(though an admission charge could apply to other por- 
tions of the project). 

"(c) The proposed private project would 
not conflict with the adopted plans of any agency of 
local, regional, state, or federal government having 
jurisdiction over the area proposed for filling, and 
would be in an area where governmental agencies have 
not planned or budgeted for projects that would provide 
adequate access to the Bay. 

"(d) The proposed project would either 
provide recreational development in accordance with the 
Bay Plan maps or would provide additional recreational 
development that would not unnecessarily duplicate 
nearby facilities. 

"(e) A substantial portion of the project 
would be built on existing land, and the project would 
be planned to minimize the need for filling. (For 
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example, all automobile parking should, wherever possible, 
be provided on nearby land or in multi-level structures 
rather than in extensive parking lots.) 

"(f) The proposed project would result in 
permanent public rights to use specific areas set aside 
for public access and recreation; these areas would 
be improved at least by filling to finished grade and 
by installation of necessary basic utilities, at little 
or no cost to the public. 

"(g) The proposed project would, to the 
maximum extent feasible, establish a permanent shore- 
line in a particular area of the Bay, through dedica- 
tion of lands and other permanent restrictions on all 
privately-owned and publicly-owned property Bayward 
of the area approved for filling. 

"(h) The proposed project would provide 
to the maximum extent feasible for enhancement of fish 
and wildlife resources in the area of the development. " 

62/ "(5) The filling would provide on privately- 

owned or publicly-owned property for new public access 
to the Bay and for improvement of shoreline appearance 
— in addition to what would be provided by the other 
Bay Plan policies — and the filling would be limited to 
replacement piers for Bay-oriented commercial recreation 
and Bay-oriented public assembly purposes, covering less 
of the Bay than was being uncovered. The Bay agency 
should issue permits under this criterion provided: 

"(a) The proposed replacement fill in 
its entirety, including all parts devoted to public 
recreation, open space, and public access to the Bay, 
would cover an area of the Bay smaller in size than 
the area being uncovered by removal of piers (pile- 
supported platforms), and those parts of the replace- 
ment fill devoted to uses other than public recreation, 
open space, and public access would cover an area of 
the Bay no larger than 50 per cent of the area being 
uncovered (or such greater percentage as was previously 
devoted to such other uses that were destroyed involun- 
tarily, in whole or in part, by fire, earthquake, or 
other such disaster, and will be devoted to substan- 
tially the same uses) . 

"(b) The volume (mass) of structures to 
be built on the replacement pier (pile-supported plat- 
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form) would be limited to the minimum necessary to 
achieve the purposes of the project. 

"(c) The replacement fill would be 
limited to piers (pile-supported platforms), rather 
than earth or other solid material, and, wherever 
possible, a substantial portion of the replacement 
project would be built on existing land. 

"(d) The pier (pile-supported platform — 
no t a bridge) to be removed from the Bay must have: 

"(i) been destroyed, involuntarily, 
in whole or in part, by fire, earthquake, 
or other such disaster, o_r 

"(ii) become obsolete through physi- 
cal deterioration, o£ 

"(iii) become obsolete because 
changes in shipping technology make it 
no longer needed or suitable for maritime 
use . 

If the platform itself, or the structures on it, have 
become obsolete, but the pilings that support the plat- 
form are structurally sound, consideration must be given 
to using the existing pilings in any replacement project. 

"(e) The proposed project must be con- 
sistent with a comprehensive special area plan for the 
geographic vicinity of the project, a special area plan 
that the Commission has determined to be consistent 
with the policies of the San Francisco Bay Plan, except 
that this provision would not apply to any project in- 
volving replacement of only a pier that had been destroyed 
involuntarily . 



"(f) The proposed project would involve 
replacement fill and removal of material in the same 
geographic vicinity (as set forth in the applicable 
special area plan) . 

"(g) The proposed replacement pier would 
not extend into the Bay any farther than (i) the piers 
(pile-supported platforms) to be removed from the Bay 
as part of the project, or (ii) adjacent existing piers. 
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"(h) The proposed project would limit 
the use of the replacement pier to: (i) public 

recreation (beaches, parks, etc.)* and ( i i ) Bay-oriented 
commercial recreation and Bay-oriented public assembly, 
defined as facilities specifically designed to attract 
large numbers of people to enjoy the Bay and its shore- 
line, such as restaurants, specialty shops and hotels. 

"(i) The proposed project would be de- 
signed so as to take advantage of its nearness to the 
Bay, and would provide opportunities for enjoyment of 
the Bay in such ways as viewing, boating, fishing, etc., 
by keeping a substantial portion of the development, 
and a substantial portion of the new shoreline created 
on the replacement pier, open to the public free of 
charge (though an admission charge could apply to other 
portions of the project). 

"(j) The proposed project would not con- 
flict with the adopted plans of any agency of local, 
regional, state, or federal government having jurisdic- 
tion over the area proposed for the replacement piers, 
and would be in an area where governmental agencies 
have not planned or budgeted for projects that would 
provide adequate access to the Bay. 

"(k) The proposed project would either 
provide recreational development in accordance with the 
Bay Plan maps or would provide additional recreational 
development that would not unnecessarily duplicate 
nearby facilities. 

"(1) The project would be planned to 
minimize the need for filling. (For example, all auto- 
mobile parking should, wherever possible, be provided 
on nearby land or in multi-level structures rather than 
in extensive parking lots.) 

"(m) The proposed project would result in 
permanent public rights to use specific areas set aside 
for public access and recreation; these areas would be 
improved at least to finished grade and by installation 
of necessary basic utilities, at little or no cost to 
the pub 1 ic . 



"(n) The proposed project would, to the 
maximum extent feasible, establish a permanent shore- 
line in a particular area of the Bay, through dedication 
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of lands and other permanent restrictions on all pri- 
vately-owned and publicly-owned property Bayward of the 
area approved for piers . 

"(o) The proposed project would provide 
to the maximum extent feasible for enhancement of fish 
and wildlife and o.ther natural resources in the area 
of the development, and in no event would result in net 
damage to these values." 



63/ Id. 

64/ Interview with Alvin Baum, Jr., June 21, 1971. 

65/ Assemblyman John T. Knox has written the Commission 
opposing the plan amendment by letter dated May 19, 
1971. Others critical of the amendment: Barry Bun- 

shoft of Save San Francisco Bay Association (inter- 
view in June, 1971); Dwight Steele, Sierra Club Pro- 
ject Coordinator for San Francisco Bay (interview 
in June, 1971). For an opposing view, Hans Feibush, 
former BCDC Commissioner (1965-1969) and former con- 
sultant to Oceanic Properties, and member of Save San 
Francisco Bay Association, does not consider the pro- 
posed amendment a sell-out to development interests in 
San Francisco, primarily because they will not author- 
ize any new fill [in fact, the result should be a net 
reduc tion in fill] . 

66/ Richard L. Meier, "Interpretation; Insights Into 

Pollution," AIP JOURNAL, July, 1971, at pp. 211, 216. 

67/ Interview with Joseph Bodovitz, September 1, 1971. 

68/ Interview with Melvin B. Lane, June 23, 1971. 

69/ Id . 

7 0/ John H. Jacobs, "Will They Leave the Heart in San 
Francisco," TOWN AND COUNTRY PLANNING 1971, at pp. 
170-171. 

71/ Id . , at p. 170. 

12 / Letter of Supervisor Robert Boas to Dianne Feins tein, 
President of the San Francisco Board of Supervisors, 
dated September 11, 197 0. 

73/ Id. 
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74/ "550-Foot Waterfront Height OK'd," San Francisco Chronicle , 

September 11, 1970. 

75/ "Board Delays Action on Waterfront Height Limit, " San 
Francisco Chronicle , November 17, 1970; "City Hall 
Clash on steel Sites, " San Francisco chronicle , Septem- 
ber 18, 1970. 

76/ Id. 

77/ Letter from Mike McCracken, dated August 5, 1971. 

78/ Interviews in June, 1971. 

79/ Interview with Melvin Lane on June 23, 1971. A.B. 1057, 
currently before the California Legislature, would put 
responsibility for open-space regulation in an inde- 
pendent agency which, according to Alvin Baum, Jr., 

Deputy Director of BCDC, would eventually be merged 
with the Commission. 

80/ Interview with R. Spencer Steele, Assistant Director 
of Planning for the City of San Francisco, June 1, 

1971. 

81/ Interview on June 22, 1971. Clearly much of the 

criticism coming from San Francisco officials is a 
result of their defeat in the Ferry Port Development 
application. certainly the depth to which relations 
have sank between the City and BCDC can be measured 
from the following quotation from a letter, dated June 
2, 1971, addressed to the Executive Director of the 
BCDC from the Director of Planning in San Francisco, 
concerning the proposed Bay Plan amendments to permit 
some replacement fill in the Bay: 

"I have reviewed the revised ?ay Plan amendments 
and can only say that, with minor exceptions, the 
revisions are as poorly drafted as' the original and 
will result in much confusion. I am disappointed that 
you did not see fit to discuss the difficulties in the 
original language, as well as that now proposed, with 
my staff, given your Commission's reluctance to listen. 

Our considerable experience in regulatory work might 
have been helpful. 

"Given my past experience in attempting to present 
comments before your Commission, it would seem point- 
less to appear again to offer what I consider to be 
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constructive criticism. I would once again indicate 
my approval of the general concept of the amendments 
but disagree with your specific language." 

82/ Interview with David Keyston, Executive Vice-President, 
Anza-Pacific Development company, June 1, 1971. 

83/ Interview on June 23, 1971, in San Francisco. 

84/ Interview with Philip Smith, June, 1971. 

85/ San Francisco Chronicle , July 23, 1970, at p. 5. 

86/ Interview with John Passarello, June 17, 1971. 

87/ Interview with Melvin B. Lane, June 23, 1971. 

88/ Id. 

89/ See 23 STAN. L.R . 358-59. 

90/ General Development Plan, Westbay Community Associates 
(June, 1968). Cf. Fellmeth, pt a_l. , POWER AND LAND IN 
CALIFORNIA (Preliminary Draft, 1971), at IV-149-50. 

91/ Interview with Robert Cranmer, June 23, 1971. 

92/ Interview with Joseph Bodovitz, September 1, 1971. 

93/ T. J. Kent, op. c it . , at p. 20. 

94/ Interview with Melvin B. Lane, June 23, 1971. 

95/ Id . 

96/ Id. 

97/ San Francisco Bay Plan Supplement, op. cit . , at p. 501 
ff. See Note, 55 CALIF. L.R. 728, 757-69 (1967); 
Association of Bay Area Governments, REGIONAL PLAN 
1970: 1990, SAN FRANCISCO BAY REGION, at pp. 31-32 
(1970). T. J. Kent, pp. cit . , at p. 21. 

98/ Interview with Alvin Baum, Jr., March 15, 1971. 

99/ Interview with Joseph Bodovitz, September 1, 1971. 
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TWIN CITIES METROPOLITAN COUNCIL 

The Minnesota Legislature created the Metropolitan 
Council of the Twin Cities Area (hereinafter simply Metro- 
politan Council or Council) in 1967, as an administrative 
agency to coordinate the planning and development of the 
metropolitan area which surrounds Minneapolis and St. Paul. 1/ 
The Council's jurisdiction is a 3,000-square-mile, seven- 
county area that includes 1.8 million people (nearly half the 
population of the State of Minnesota), in 320 separate but 
overlapping governmental units, of which 133 are incorporated 
cities or villages. 2/ 

The Council is specifically directed to deal with 
the necessity for consolidating common services of local 
government units, in a manner consistent with the public 
interest. 3/ In order to implement these directives, the 
Act of 1967 requires that certain plans and policies 

LOCATION or THE TWIN CITIES METROPOLITAN AREA 
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(especially plans of independent functional boards and 
■ agencies) be submitted to the Council for review. If the 
Council fails to approve such a plan, its execution is 
indefinitely stayed. The Council is also required to make 
studies relative to certain municipal and metropolitan 
problems, a function which is largely inherited from a 
previously created Metropolitan Planning Commission, the 
functions of which the Metropolitan Council has since 
wholly absorbed. 4/ 

Thus, while the principal function of the Council 
is to guide the growth of the metropolitan region through 
its own planning and review of the plans of functional boards 
and commissions (and, to some extent, municipalities) , in 
fact it appears to have considerable control over the region 
through its power to control the plans for certain key types 
of development. The Council's principal standard is a 
comprehensive plan called the Metropolitan Development Guide, 
which it is the Council's responsibility to prepare. 5/ Other 
legislation to supplement the Council's functions has been 
passed in succeeding sessions of the Minnesota Legislature 
and is discussed in later portions of this Chapter. 



History and Circumstances of Adoption 

The Metropolitan Council was initially created in 
1967 in response to severe water well pollution caused by 
inadequate local sewer systems. As in many metropolitan 
regions, Minneapolis-St . Paul experienced a housing boom 
after World War II. For financial as well as geological 
reasons, developers relied primarily on individual wells 
and septic systems for water and sewer service. By 1959, 
nearly 400,000 persons were using such systems. 6/ When 
in 1959 a suburban housewife called the state health depart- 
ment to report that a glass of water just drawn from a tap 
had a head on it, like a glass of beer, inspections disclosed 
that half the wells were recirculating sewage from septic 
tanks. 7/ While it was conceivable for some municipalities 
to move immediately to provide pure water by means of deep 
wells, 8/ it proved impossible to construct individual 
central sewer systems without intergovernmental cooperation. 9/ 
Unfortunately, bills to create an areawide sanitary district 
for that purpose died after "terrible wrangles" in the 
legislature in 1961, 1963, 1965, and 1967. 10/ 

Meanwhile, a host of other problems cried for 
areawide solution. After considerable study, the local 
Citizens League issued a series of reports in 1966 and 1967 
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enumerating area functions and services being inadequately 
provided. Among them were: sewage disposal, public 
transporat ion, highway construction, parks and open space 
provisions, area zoning, water supply, air pollution, police 
protection, annexation and incorporation, debt financing, 
libraries, the ubiquitous Dutch Elm disease — and a metro- 
politan zoo • 11/ The Citizens League noted further that 
besides the relatively ineffective bodies formerly created 
to deal with these problems, the only areawide comprehensive 
planning authority for the region was the strictly advisory 
Metropolitan Planning Commission, which had been engaged 
from its inception in 1957 in planning only, preparing a 
development guide for the seven-county area. The league 
noted further that new responsibilities and various federal 
funding programs would soon fall on the Commission — something 
clearly never contemplated by the legislature when it created 
that body. 12/ 

This is not to say that political resistance to a 
metropolitan governmental body evaporated even as environ- 
mental and other crises developed. The problem of creating 
a consensus among the various urban, suburban and rural 
interests in the metropolitan area was far from easy. 13/ 

The Council today is neither as strong as its proponents 
would like, nor as weak as its opponents sought to make it. 

What the Citizens League proposed — and what the 
legislature finally accepted in the closing weeks of the 
1967 legislative session — was the creation of a metropolitan 
organization to deal with metropolitan planning, review 
requests for federal aid, and exercise policy control over 
major decisions relating to metropolitan functions . 14/ 

The point was not to wholly supersede local government units, 
but to create an areawide council capable of solving those 
problems which could not be effectively dealt with at the 
local level. The actual legislative draft was prepared by 
the Citizens League in conjunction with the Upper Midwest 
Research Council. 15/ The Metropolitan Council proceeded 
immediately to organize itself, absorb the Planning Commis- 
sion, hire an executive director, and commence functioning. 

In the 1969 legislative session, after the Council 
proved itself by formulating a plan for alleviating the 
sewage and water crises which were the catalyst that brought 
it into being, the legislature responded with a Council- 
backed legislative package consolidating and extending the 
Council's policy-making and review functions over sewage 
and waste disposal facilities construction and airport 
location. 16/ Further particulars dealing with the history 








- 139 - 



and circumstances of the creation of the Metropolitan Council 
can be found in Stanley Baldinger's exhaustive study. 

Planning and Governing the Metropolis, The Twin Cities 
Experience . 17/ 

One of the clearly land use-oriented components 
of this package, the Airport Zoning Act, was designed to 
control development around major airports. Under its pro- 
visions, the Council prepares criteria and guidelines for 
development controls which must be implemented by municipal- 
ities in their local zoning ordinances, subdivision controls, 
and other similar land use control ordinances. 18/ This 
legislation was apparently passed at least in part as a 
result of the failure of the Metropolitan Airports Commission 
to exercise its power to zone land uses for one mile beyond 
the boundaries of any airport. The Airports Commission, 
according to the Citizens League, had always preferred either 
condemnation of land uses incompatible with an airport or 
persuasion of recalcitrant municipalities, apparently in 
order to avoid testing its zoning powers which some members 
of the Airports Commission thought might be declared takings 
in their exercise. 19/ 



How the Council is Designed to Function — An Overview 

The 1967 Act provides for a 15 -member council, 14 
appointed by the governor "on a nonpartisan basis, after 
consulting with all members of the Legislature from the area 
comprising the council district for which the member is to 
be appointed." 20/ The fifteenth member is the chairman, 
again appointed by the governor, this time at-large. The 
statute requires that, "He shall be a person experienced in 
the field of municipal and urban affairs with administrative 
training and executive ability." 21/ 

The major device for achieving coordination in the 
metropolitan region is the system of mandatory referrals to 
the Council required by statute. There are three types of 
plan referrals: 



1. From independent boards, commissions 
and agencies. 

2. From municipalities and counties. 22/ 

From an agency in the region applying 
for federal funds. 
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In terms of areawide land use controls, the most 
important of the above compulsory reviews is the one per- 
taining to independent commissions, boards and agencies. 

Most of these boards, commissions and agencies cannot act 
except pursuant to a comprehensive plan. Furthermore, 
their functions cannot be exercised by any other govern- 
mental entity. Each comprehensive plan of such commission, 
board or agency which the Council determines to have an 
areawide, multi-community, or substantial metropolitan 
development effect must , in turn, be submitted to the 
Council before any action is taken to put such a plan 
into effect. The Council has 60 days in which to review 
the plan, after which it can presumably be implemented. 

But if "the Council finds that a plan is inconsistent . . . 
with its own comprehensive guide for the metropolitan area,' 
or detrimental to the orderly and economic development of 
the metropolitan area, " it may suspend the plan 23/ indefi - 
nitely . 11 The affected agency may then appeal to the 
"entire membership" of the Council for a public hearing 
and finally to the legislature at its next session. 24/ It 
is this review function into which the Council has directed 
the bulk of its energies. 25/ 

The Council also is empowered to review the long 
term comprehensive plans ". . .or any matter which has a 
substantial effect on metropolitan area development" of 
municipalities and counties in the seven-county region. 
While the Council may suspend action on any such plan for 
a period of 60 days following submission, such submission 
is only for its "comment and recommendation." Where there 
is a dispute among governmental units concerning such a 
plan, the Council may also attempt to mediate. More it may 
not do. 26/ 

The other key aspect of the Council's functions 
is the preparation of the Metropolitan Comprehensive 
Development Guide. The Guide is to be "a compilation of 
policy statements, goals, standards, programs, and maps 
prescribing guides for an orderly and economic development, 
public and private, of the metropolitan area." The Council 
in the preparation of the Guide is specifically directed to 
consider the development and impact of such matters as land 
use, parks, open space land needs, airports, highways, 
transit facilities, public hospitals, libraries, schools 
and other public buildings. 27/ It was anticipated that 
the Council would use a previous draft prepared in part by 
the Planning Commission to help formulate its revision of 
the Guide. 28/ It is this Guide against which the Council 
evaluates those plans and other matters submitted for its 
review. 
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Finally, under both the 1967 Act and pertinent 
federal legislation, the Council is empowered to review 
applications for federal funds and to comment concerning 
each application's conformity to metropolitan comprehensive 
planning. Again, the comments are advisory only. 29/ 
Further powers granted the Council under the 1967 Act are 
coordination of civil defense, data collection, g( neral 
research on a wide range of metropolitan problems, and 
preparation of certain reports. 30/ 

The Council is in part funded by an authorized 
tax levy of one-half mill on all taxable property within 
the seven-county area of its jurisdiction. 31/ The remain- 
der of its budget comes from federal funds, many of which 
are earmarked for specific planning projects. 32/ 



The Council and the Commissions 



The most important plans submitted for review are 
those of the independent commissions, boards and agencies 
which construct and operate facilities serving the entire 
region. By the end of 1970 the Commission had reviewed 20 
plans of such agencies. Only five secured unqualified 
approval as submitted. 33/ 

In order to implement the Council's review func- 
tions concerning agencies, boards and commissions, the 
legislature in 1969 passed a series of acts giving the 
Council powers over a number of such bodies by providing 
for Council approval of their membership and finances as 
well as their plans. 34/ Such agencies thus become for 
all practical purposes the functional arm of the Council, 
carrying out its broad plans as depicted in the Development 
Guide. However, in 1971 the legislature refused to grant 
to the Council certain powers and functions it sought to 
increase and consolidate its growing metropolitan powers. 

One such agency created under the 1969 legisla- 
tion is the Metropolitan Sewer Board. The Board was 
created so that, together with the Council, it "can take 
over, acquire, construct, operate, and maintain all inter- 
ceptions and treatment works necessary for the collection, 
treatment and disposal of sewage in the metropolitan area. " 
The seven-man Board is "established as an agency of the 
Council," which appoints its members. 35/ The Council is 
assigned the responsibility of carrying on a continuing, 
long range planning program with respect to sewage 
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collection, treatment and disposal. 36/ 

The Board is then authorized to acquire all inter- 
ceptors and treatment works needed to implement the Council's 
plan. Indeed, the Board may require such a transfer of 
ownership from any local government unit, and the employees 
of such system become Board employees after the transfer 
date. 37/ Thus the Council, through the Board, has complete 
control of sewer facilities in the metropolitan region. 

The sewer plan of the Metropolitan Sewer Board, discussed 
earlier, which the Council took part in formulating, was 
the most immediate and pressing of the plan reviews. As of 
January 1, 1971, the Sewer Board has taken over 30 existing 
district and municipal treatment plants, and 320 miles of 
connecting interceptors. Moreover, 70 development projects 
are either under construction or in preparation, including 
the building of two treatment plants on the Minnesota River. 38/ 

Relations between the Metropolitan Sewer Board and 
the Council have generally been good. But even the oldest 
of the functional agencies apparently resents the Council's 
attempt to become more involved in the implementation of its 
plans rather than their coordination. 39/ There was 
apparently some dissension over the contents of the Sewer 
Board's recent five-year capital improvement program. 

According to Richard Dougherty, Chief Administrator of the 
Board, the Council has been inquiring into the details of 
some of the Board's supporting studies, rather than confin- 
ing itself to merely ascertaining that a study was in fact 
made. 40/ 



In all fairness, it is worth noting that the Sewer 
Board has had its own problems with community relations 
outside the immediate metropolitan region. However, accord- 
ing to Dougherty, these should be alleviated by the estab- 
lishment of a Speaker's Bureau to represent the Board at 
local council meetings. 41/ On a technical level, it 
would appear that the Sewer Board is accomplishing the 
environmental clean-up that it was created to do. According 
to Dougherty, the B-coli bacteria count on the Mississippi 
River is the lowest it has been since 1934. 42/ 

The Metropolitan Park Board was similarly created 
in 1969 to acquire and manage park property (especially 
open space) in accordance with a Council comprehensive 
open space and recreation plan. Again, the Council was to 
appoint members of the Board and approve its budget. 43/ 
Unfortunately, the Act was invalidated by court decision 
later in 1969, and the Board has subsequently acted in a 
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purely advisory capacity to the Council. 44/ 

Legislation was again introduced in the 1971 



session to make the advisory Metropolitan Park Board into 
a public corporation with a separate staff organization. 

Such a public corporation would have had the power to 
independently contract with state, local and federal 
agencies. 45/ Under such contracts the Metropolitan Park 
Board wou7 7 have assumed control over park space owned by 
any metropolitan area governmental unit. It was further 
intended that the Board have power to acquire parks and open 
space by eminent domain, if necessary, in accordance with 
the Metropolitan Park Reserve Plan or the Metropolitan Open 
Space Plan. Furthermore, each local governmental unit in 
the metropolitan area would have been required to adopt a 
comprehensive park plan subject to both Metropolitan Park 
Board and Metropolitan Council review. 46/ 



has been suggested that the failure to pass was due to 
general resistance to extension of Metropolitan Council 
authority in the 1971 session (discussed infra ) and the op- 
position of the Metropolitan Inter-County Council (organized 
as a political counterweight to the Metropolitan Council) 
which favors county control of parks. It is hoped that some 
sort of compromise can be worked out in future sessions. 47/ 



continued advisory status would seriously hinder the activi- 
ties of the Board. Apparently pressures of land development 
in the metropolitan region are very great, and Hegstrom 
feels the need for Board powers of acquisition and the 
necessary funds therefor, so that adequate open space can 
be acquired before it all disappears. Presently the Board 
relies heavily on municipal and county acquisition programs 
which, according to Hegstrom, have been sporadic. Some local 
government units are not interested; others lack funds. There 
is apparently some reluctance on the part of outlying counties 
to spend money for ex' * isition for what 



By legislative act the Metropolitan Airports 
Commission is solely responsible for the planning and siting 
of airports in the metropolitan area. However, it is re- 
quired to prepare comprehensive plans for such siting and 
location — which plans must be approved by the Metropolitan 
Council before the airport can be built. 49/ The formula 
for control is simple, but effective: No construction 

without a plan, and that plan requires Council approval. 



However? the bill failed to pass by one vote. It 



According to Gerard Hegstrom of the Park Board, 



they see as parkland 
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The Council also must formulate guidelines for land use 
within the area around the site. Local governmental units 
must then obtain Council approval for all land use regula- 
tions within that radius. 50/ The Council has no functional 
Board to execute its plan here, however. Responsibility 
for acquisition and management of the site theoretically 
remains with the Airports Commission. The Council has no 
control over either the budget or membership of the Metro- 
politan Airports Commission. Nor does it have any affirmative 
power of site location for an airport. 51/ 

The Council's authority through its review power 
is virtually absolute, however. In fact, perhaps the most 
publicized review ever made by the Council was that of the 
Metropolitan Airports Commission plan to construct an 
airport at Ham Lake. The Council suspended that plan in 
April of 1968, first in order to ascertain effects on the 
region's Jordan Basin water supply, and second because it 
did not feel that other sites had been adequately analyzed. 

The Council then received studies concerning fog, air space, 
accessibility, and ecological impact. The Council again 
suspended the plan, near the end of 1970, effectively halt- 
ing all plans for development. 52/ 

According to Henry Kuitu, Executive Director of 
the Metropolitan Airports Commission, the Council has 
seriously overstepped "the bounds of its authority." 53/ 

Kuitu sees the Council's review functions vis-a-vis the 
Commission as a determination of whether the Commission's 
plans fit into the Council's plan for the orderly and 
economic development of the metropolitan area. According 
to Kuitu, the Council has gone beyond these issues and 
attempted to decide whether there should be a second airport 
at all, and if so, where it should go. Kuitu feels the 
Council has been unduly influenced by major airlines, at 
least one of which reportedly favors but one airport in the 
Twin Cities area, and by its conservationist tendencies 
which leads the Council to favor airports near "proposed 
diversified centers" rather than near wildlife and recrea- 
tional areas, where the Commission would like to see one. 
Needless to say, Kuitu sees the Council's attempt to seize 
the initiative in airport sites as a power grab, to spur 
legislation aimed at eventually eliminating the Metropolitan 
Airports Commission's autonomy. 54/ 

Part of the tension between the Council and the 
Commission could perhaps be eliminated by the expansion 
of the Council's Development Guide to include a jointly- 
drafted section on airport site development. Indeed, 
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according to a 
joint effort is 
18 months. 55/ 



member 

being 



of the Commi 
made and may 




s sion's staff 
be completed 



such a 
in eight to 



< \ 

Meanwhile, on ]j August 27, 1971, the Council and 
the Commission agreed to appoint a joint committee to 
oversee an -airport systems study/ in an attempt to "thrash 
things out with the Council." 56/\ Hopefully, a solution 
will soon be forthcoming. According to Kuitu, the Twin 
Cities' airport will reach its capacity by 1980, and the 
lead time necessary to establish a new airport facility 
is 10 to 15 years. 57/ \ 



The Metropolitan Council has similar review ^ 
functions concerning the Metropolitan Transit ’commiss'ion, 
which retains a degree of semi-autonomy similar “to that/ 
of the Metropolitan Airports Commission. 1 1 s\p Ians —and 
budget are reviewable by the Council, but its members are 
appointed by state and local officials. 58/ That portion 
of the Development Guide dealing with mass transportation 
is in fact the result of a joint effort between the Transit 
Commission and the Council. 59/ Most of the Commission's 
programs are still in the planning stage, which, according 
to staff members, is one reason why conflicts with the 
Council have so far been minimal. The Commission apparently 
feels, however, that its present degree of autonomy should 
be retained as long as the Council remains an appointed 
body . 60/ 



The Council also has the long range planning 
burden together with some review powers concerning highway 
construction. It cannot, however, halt such construction 
by means of unfavorable review, nor has it any board or 
agency of its own for operations in this area. 61/ 

Presently, no one agency has statutory authority 
to finally coordinate highway transportation in the 
metropolitan area. For the past two years a voluntary 
association of affected agencies and governmental units, 
the Transportation Planning Program, has attempted to 
provide such coordination. The Transportation Planning 
Program is mad*:-? up of affected municipalities, counties, 
the Council, t.he Metropolitan Transit Commission, and the 
State Highway Commission. 62/ Key decisions are appar- 
ently made by its Management Committee, consisting of the 
chairmen of the three agencies noted above, and one 
official each from the League of Metropolitan Municipali- 
ties and the Metropolitan Inter-County Council. 63/ By 
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agreement among the Program participants, it has been 
suggested that the Council take prime responsibility in 
the area of coordinating transportation. 64/ While the 
Metropolitan Planning Commission has no objection to that 
proposal, 65/ there is apparently a good deal of resist- 
ance on the part of the counties and municipalities 
that wish to retain a substantial role in transportation 
planning and see some advantage in the continued dialogue 
at the Management Committee level among the five interests 
represented there. 66/ 

The Council also must approve the comprehensive 
plan of a state board created in the 1969 legislative 
package, to plan, acquire,- construct and operate a zoologi- 
cal garden (zoo) in the metropolitan area. As with the 
location of an airport, the Council must approve the site 
location as well as the general development plan submitted 
by this board. Otherwise, as with the Metropolitan Transit 
Commission, the board is wholly independent of the Council 
both in terms of membership and financing. 67/ 

Metropolitan Development Guide 

All of the functional plans which the Council is 
required to prepare are to be part of the Metropolitan 
Development Guide, the preparation of which is a prime 
Council responsibility under the 1967 Act. Physically, 
the Guide is a series of segments printed in separate 
booklets, each dealing with a particular subject to which 
the Council has directed its efforts. Six such booklets 
have gone through their public hearings and have been 
approved by the Council. Three are printed in final form, 
and three are still in draft. 68/ These six cover the 
areas of solid waste management, sanitary sewers, parks 
and open space, transportation, housing, and major 
centers. 69/ Each segment is divided into parts setting 
out the long range policies, the system plan, and a 
development program summary and timetable. 70/ 

That part of the Guide dealing with sanitary 
sewers was the first of the segments produced and published, 
and illustrates the basic concepts behind the Guide. Under 
long range policies, the Council has articulated twenty-* 
five policy statements under the following general headings: 71/ 

Multiple Use of Water Resources 

Water Quality Control 

On-Lot Sewage Disposal 

Interim Treatment Works 
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Priorities for Extending Sewers 
Orderly Urban Growth 

Governmental Capacity to Serve Urban Development 
Protection of Land That Should Not Be Developed 
Service Area Boundaries 

Adequate Sizing of Facilities for Service Areas 
Compatible Development 

An example of such policy statements is number .17 , under the 
heading of Priorities for Evaluating Sewers: 72/ 

17. EVALUATE PLANS AND PROGRAMS FOR PROVIDING 
CENTRAL SEWER SERVICE TO URBAN AREAS 
ACCORDING TO THE FOLLOWING SET OF 
PRIORITIES : 

FIRST - SERVE EXISTING DEVELOPMENT THAT 
IS SUBJECT TO IMMEDIATE THREATS 
TO PUBLIC HEALTH OR SAFETY, OR 
THAT IS PRODUCING. SERIOUS 
POLLUTION OF NATURAL RESOURCES. 

SECOND - SERVE AREAS THAT ARE SCHEDULED 
TO BE OPENED UP FOR DEVELOPMENT 
WITHIN FIVE YEARS CONSISTENT 
WITH OTHER METROPOLITAN DEVELOP- 
MENT POLICIES, GIVING TOP 
PRIORITY TO HIGHER DENSITIES 
AND LOWER PRIORITY TO LOWER 
DENSITY DEVELOPMENT. 

THIRD " SERVE REMAINING DEVELOPMENT THAT 
REQUIRES SEWERS . 

There follows a system plan which is divided into 
four parts: 1. Metropolitan Disposal System - Interceptors, 

Metropolitan Disposal System? 2. Treatment Works; 3. Peri- 
pheral Regions; and 4. Local Collection System. Under each, 
individual systems are discussed and evaluated, and plans 
for the region, together with its major problems, are 
explained. 73/ Finally, the program to be followed in 
order to meet the objectives listed in the first part is 
set forth. The metropolitan sewer program is divided into 
long range and short range objectives, such as, "Eliminate 
on-lot sewerage facilities in urban areas," and, "Study the 
up-grading of Spring Lake." Deadlines are set for various 
groups of objectives. Maps depicting the region and proposed 
sewage treatment works, service areas and interceptor corri- 
dors, together with a list of definitions, are appended at 
the end. 74/ 
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As the various segments of the Development Guide 
are drafted and approved it becomes increasingly useful to 
the Council by providing standards against which the Council 
can measure the plans of other agencies that are submitted 
to it for review. 

The reactions to the Guide on the part of operating 
agencies have not been uniformly positive. Richard Dougherty, 
of the Metropolitan Sewer Board, feels the Guide is altogether 
too general. He has characterized that portion dealing with 
sewers as pieces of high school texts on sewers pasted together 
and labeled "guide." 75/ Likewise, John Jamieson of the 
Metropolitan Transit Commission reported that the Council staff 
had sent its revision of the mass transportation section of the 
Guide to the full Council without waiting for the Commission's 
drafts, although that portion of the Guide was ostensibly to 
be a joint effort. 76/ Paul Dow, Executive Secretary of the 
Metropolitan Section of the League of Municipalities, claims 
the guides are so vague that no one knows what they mean, nor 
will they know until the various functional agencies thrash 
out the details. 77/ 

However, according to local government officials 
like William Schwab, Planning Coordinator of Washington County, 
the functional agencies themselves appear to be uncertain as 
to the interpretation of the Guide. This has made it difficult 
for counties and other governmental units to formulate their 
own programs. 78/ Another criticism has been that the Guide 
has been put together in a piecemeal fashion, though the critic 
in this instance appreciated the likelihood of obsolescence if 
the entire Guide was withheld until all its parts were com- 
plete. 79/ 



Review of Local Governmental Unit Plans 



The Council's power to review and in some cases 
suspend the plans of local governments and their agencies is 
its most time-consuming job. The vast majority of the plans 
submitted for review are applications for federal and state 
grants submitted by local governments, in which the role of 
the Council is strictly advisory. While it is difficult to 
measure the effectiveness of the grant review process, the 
Council staff claims some success. Upon the Council's 
recommendation, the Southwest Sanitary Sewer District modi- 
fied its plans for interceptors and plants to oversize both 
so as to serve a larger area than was originally intended. 

In another instance, the design of an interchange to grant a 
municipality access to a major highway was modified through 
Council review to provide safer traffic patterns. 80/ 
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A much smaller number of comprehens i ve plans of 
local governments are submitted for review, and here the 
staff feels its review has often been quite helpful. An 
example is the review of the City of St. Louis Park compre- 
hensive plan. At the request of the newly incorporated 
Village of Golden Valley, a hearing on the plan was held by 
the Council. It appears that a particularly high density 
apartment and office development planned by St. Louis Park 
would considerably overload existing or planned highway 
facilities in the area, affecting not only Golden Valley 
but the Villages of Plymouth and Minnetonka as well. 

Following the hearing, the Council, the state highway 
department, the affected county housing department, and the 
four affected municipalities held a series of meetings to 
consider, among other things, a broader analysis of the 
area. It was apparent that the proposed development would 
result in substantial congestion of local highways. Recom- 
mendations were made to the municipalities in the area to 
develop arterial and collector streets patterned to relieve 
the traffic congestion problem. However, a final action 
depends on the municipalities in this instance since the 
Council review and recommendation has no suspensory effect 
on municipal plans of this nature. 81/ 

The Council claims total disinterest in local 
matters except and unless they have a significant regional 
impact, in which case such matters can be substantively 
dealt with in the Development Guide and by means of inde- 
pendent agencies. According to the Council, of the existing 
municipalities, only Minneapolis and St. Paul are large 
enough to affect the region by what may appear to be local 
decisions, and only newly incorporating municipalities 
cause truly regional problems by reason of providing in- 
sufficient municipal services and controls (building codes, 
planning, etc.) to adequately serve residents. 82/ Here, 
the Council is able to apply considerable pressure without 
a word of new legislation, simply by refusing to include 
the recalcitrant municipality in regional sewer extension 
plans — and precious little development will take place 
without sewer and water systems. 

While the Council appears pleased with its powers 
of persuasion, delay, or control (for all practical purposes) 
over aspects of local government planning and development, 
the local government units themselves are not. 83 / Outlying 
rural regions in the metropolitan region especially feel they 
are being used to finance programs with a decidedly urban 
orientation. These areas view the Council's activities as 
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reflecting a preoccupation with urban problems — those of the 
Twin Cities. 84/ In that case, so goes the argument, perhaps 
the Council's authority ought to be restricted either to an 
area closer to the Twin Cities or to those matters within the 
boundaries of the urban areas in the Twin Cities region, 
excluding unincorporated county territory altogether. 85/ 

A major problem appears to be one of public rela- 
tions. The Council is apparently increasingly aware of its 
role as experimenter in the eyes of the nation's planners, 
and, according to one critic, increasingly "up-tight" in its 
attitude toward criticism. The result, according to this 
critic, is a tendency toward preoccupation with technical 
aspects of its programs and insufficient effort expended in 
selling its programs to the people. 86/ As a result, local 
governmental units feel increasingly isolated from the 
Council's programs. 87/ This feeling is apparently par- 
ticularly acute with respect to the counties. 88/ While 
the Council does maintain close ties with the Metropolitan 
Inter-County Council and the League of Municipalities, it 
does not itself maintain contact with local units of govern- 
ment on specific items of planning and implementation. 89/ 

Moreover, the Council's powers to accomplish 
certain of its goals by means of its review function with 
respect to federal funds applications has not been lost on 
local-government units within the metropolitan area. There 
is concern that this power will be utilized not only to 
check incompatible plans and programs at the local level, 
but also to force affirmative action. According to an 
official with the League of Municipalities, the Council 
contemplates giving a low priority to federal funds appli- 
cations made by any municipality that does not provide for 
adequate low- and moderate-income housing. 90/ In summary, 
the charges levied at the Council are that it tries to 
implement plans or to intrude into detailed planning at 
the local level. As local-government units understand the 
Council's role, it should instead coordinate general plans 
for the region. 91/ 



Recent Developments in the Legislature 

The Metropolitan Council's treatment at the hands 
of the 1971 session of the Minnesota Legislature can only 
be described as mixed. On the positive side, the Council- 
proposed Fiscal Disparaties Bill passed. The bill provides 
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for the contribution of 40% of each local -government unit's 
net growth of commercial-industrial valuation after 1971 to 
the Council. These receipts will be redistributed to the 
units, primarily according to population and, presumably, 
need. 92/ As noted earlier, the right to review and comment 
upon county comprehensive plans has been added to the 
Council's existing power to so review municipal plans. It 
will be recalled that the Council has no power to permanent- 
ly delay the execution of such plans by its failure to 
approve them. 93/ Moreover, major amendments to the com- 
prehensive plans must also be transmitted to the Council for 
review. 94/ 

The Council also received part of its proposed 
housing package designed to relieve what it sees as an 
impending housing crisis (the need for an annual housing 
production of 21,000 units, 12,500 of which should be avail- 
able to households with incomes of $7,000 or less per year) . 
The legislature passed bills creating a state model building 
code 95/ and a state housing finance agency. 96/ 

On the minus side, the Council lost a major part 
of its housing package with the death of its Metropolitan 
Housing Board Bill at the end of the 1971 session. 97/ The 
proposed bill would have created an agency, under the 
Council, to stimulate and coordinate low- and moderate- 
income housing projects in the metropolitan area. The 
agency would have been empowered to acquire land for use 
in low- and moderate-income housing development programs 
and to make such land available by sale or lease to public 
and private housing developers at a reduced price. 

The Council would have had mandatory review powers 
over the plans of local housing authorities in order to 
ensure the consistency of the local plans with the overall 
metropolitan housing plan. However, all urban renewal and 
housing code enforcement programs would have been reserved 
exclusively to the municipal government. Before carrying 
out any agency-owned and constructed project, the agency 
would have had to seek approval from any municipality in- 
volved. If such approval were denied, review by a special 
appeals board would have been possible. The agency would 
have been granted a tax of one mill to support its 
functions. 98/ 

The governor favors the establishment of such an 
agency, but enabling legislation, which it was hoped would 
be passed as part of a general compromise package with 
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regard to the main legislative hassle confronting the 
legislature in special session — namely, the gubernatorial 
veto of the state tax and finance bill — failed to material- 
ize. 99/ (Presently the Council exerts influence on 
housing planning through a 27-member Technical Advisory 
Committee on Housing and through the Housing Chapter of 
its Development Guide. 100/ ) 

Another major casualty was the Metropolitan Parks 
Board Bill, 101/ which failed to pass in the regular 
legislative session by a single vote. 102/ In part, its 
failure was said to be due to general opposition to the 
extension of Metropolitan Council power and to the opposi- 
tion of the Metropolitan Inter-County Council, established, 
it will be recalled, to counteract that power. 103/ 

The legislation would have made the Metropolitan 
Parks Board a public corporation with all the requisite 
rights, powers, privileges and duties appurtenant thereto. 

It would have authorized the creation of a Metropolitan 
Parks Board staff with all the rights and duties conferred 
upon public employees under Minnesota Statutes, Sections 
179.50 and 179.51. 

The Metropolitan Parks Board would have been given 
the power to contract with local-government units and state 
and federal agencies as provided in Minnesota Statutes, 
Section 471.59. Under such agreements, the Metropolitan 
Parks Board would have been allowed to assume control over 
any park space owned by any governmental unit. 

It would also have been granted the authority to 
acquire property in accordance with the Metropolitan Park 
Reserve Plan or the Metropolitan Open Space Plan and would 
have had the right to eminent domain provided for in 
Minnesota Statutes, Sections 117.01-117.202. However, the 
Metropolitan Parks Board would still have been prohibited 
from taking a private person's homestead, as that term is 
defined in Chapter 510, Minnesota Statutes. 

Each local governmental unit in the metropolitan 
region would have been required to adopt a comprehensive 
park plan subject to Metropolitan Parks Board and Council 
review. 



This bill, like the housing bill, was supported 
by the governor, but an expected compromise measure failed 
to materialize. (One suggested compromise had been a 
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consolidation of the counties' interests in parks, 
coupled with Council review of their consolidated acqui- 
sition program.) 104/ 

Of potentially greater significance was the 
refusal of the legislature to grant the Council increased 
control over the relatively autonomous Metropolitan Airports 
and Transit Commissions. 105/ Coupled with the legislative 
refusal to make the Council an elective body, it may well 
mean that concerns about the Council's growing power are 
manifesting themselves in the legislature as well as in the 
administrative agencies and local-government units with 
which the Council deals. 106/ It has been suggested that 
this attitude coupled with legislators' fears that an 
elected Council will be more powerful than they in dis- 
tricts "represented" by both bodies, has not only resulted 
in a defeat of the elective-Council bill, but also served 
as a further rationale for failing to grant added powers 
to the Council on the ground that a non-elective body should 
not be too powerful! 107/ 



Future Plans 



Nonetheless, the Council has selected further major 
areas of concentration, including what it calls critical 
areas of social concern — such as health and criminal justice, 
with Guide "programming" as the goal. Major study items 
will also include transportation, water resources, and plan 
implementation. Council planners feel that the Council has 
"won" its right to go into some of these critical areas by 
successfully planning solutions for those problems the 
solution to which has perhaps traditionally been sought from 
planning agencies, such as solid waste disposal and sewers. 
Moreover, the Council has gone a step further by pressing 
successfully for the creation of implementing agencies and 
commissions to execute these plans, providing, according to 
its administrators, that such a system can function in the 
social problems area. 

For all of its power over the actual use of land 
in the metropolitan area, the one concept which emerges most 
clearly from discussions with the Council's administrators 
is their expressed intention to remain in the policy-making 
sphere and to avoid being drawn into the implementation of 
functional programs on a day-to-day basis, notwithstanding 
the concerns voiced by local-government agencies and com- 
missions concerning internal meddling by the Council. The 
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Council maintains that it prefers to remain free to plan and 
control activity in hitherto untouched, non-physical areas — 
like criminal justice — rather than bog down in the running 
of the programs it creates. 108/ 

An additional reason for this avoidance of imple- 
mentation problems is that the Council itself claims it 
lacks the money to actively execute all its own plans. The 
agencies are separately funded, and if the Council is 
temporarily strapped for a particular planning project, one 
of its agencies conveniently "hires" it to make the study or 
plan, thus providing a source of back-door financing. 109/ 

But the administrators realize the solutions might 
not be so easily forthcoming for fundamental social problems. 

A major problem may well be one of expertise — the degree to 
which Council staff is capable of grappling with such issues. 

Once again, the Council will not actively attempt to execute 
solutions, but rather to improve the decision-making process. 110/ 

The Council has the power to affect considerably 
land use in the metropolitan area of the Twin Cities. 

Entirely aside from specific instances like site location 
control of, and land use standards pertaining to, land uses 
surrounding airports, the entire concept of mandatory plan 
referral and approval , without which implementation is 
legally prohibited, provides an effective means of prevent- 
ing many types of land use. 

It is nonetheless quite clear that the metropolitan - 
area is taking another look at its metropolitan government. 

With dissatisfaction not only among local- government units 
and in the legislature, but also within the ranks of the 
Council's "family" of executory commissions, the Council 
would do well to look to its defenses, regardless of the 
causes for complaint. The last legislative session has 
demonstrated a temporary unwillingness to increase the 
authority of the Council in a number of key areas. Presum- 
ably the Council will overcome its present problems, refur- 
bish its image among those agencies and units with which it 
works, and continue to provide the coordination necessary 
to successfully undertake a solution to the land use problems 
of the Twin Cities metropolitan region. 

Finally, it is worth noting that the attempt to 
regulate land use by means of reviewing a metropolitan govern- 
mental unit's capital improvements plan is a unique 
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device among those examined in this report. This technique 
and the experience of the Metropolitan Council raises some 
interesting issues. First, there is the conflict between 
the elected Legislature and the appointed Council. Is this 
an inherent difficulty which would only be exacerbated by 
increasing the Council's power; or by making it elective? 

Second, the control of capital improvements, such as location 
and construction of sewer systems in the metropolitan region, 
delegated to the' Council by the legislature clearly gives 
the Council considerable leverage on the location of development 
in general — a power not delegated to it by the legislature. 
While the practical effect of the exercise of this key power 
may very well be to limit all phases of land development, it 
is not clear that such control can be legally exercised. 

The power to tax has generally provided a similarly big 
lever to requ late the subject taxes, but co 1- :ts have 
generally struck down such attempts of regulation via the 
taxing power, on the ground that its purpose is to provide 
revenue. 



How the Metropolitan Council approaches and 
finally resolves these issues may well determine its ultimate 
success in regulating land use in the Twin Cities region. 
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MASSACHUSETTS ZONING APPEALS LAW 



Concern over the impact of exclusionary zoning on 
growth patterns in our metropolitan areas is mounting around 
the country. The Massachusetts Zoning Appeals Law 1/ is the 
first effort of its kind by any state to use the state's 
land use control powers to attack the widely recognized 
shortage of decent low- to mode rate -income housing. 2/ A 
major contributing factor to this shortage is the fact that 
local building and health codes often produce unnecessarily 
high construction costs, while local zoning restricts the 
amount of land available for higher density low— income 
housing . 3/ 

The process of complying with the ordinances and 
regulations of various municipal departments requires the 
developer to spend substantial amounts of time and money. 
Developers of subsidized housing are usually non-profit or 
limited dividend corporations which do not often have the 
staff and capital necessary to comply with a long, compli- 
cated local approval process. 

The Zoning Appeals Law creates additional proce- 
dures and standards which come into play only when a quali- 
fied low-income housing developer 4/ seeks to build housing 
in the community. The Law responds to the problem of 
multiple local regulation by consolidating all the local 
approvals required (building and health permits, any neces- 
sary rezoning, etc.) into one "comprehensive permit." The 
statute provides that the comprehensive permit be issued or 
denied by the municipality within approximately 70 days of 
receipt of the application (depending on the length of the 
local hearing). 

Denials or conditional grants of permits may be 
appealed to a state Housing Appeals Committee; the time 
provided in the statute for a decision on the appeal can 
again be as short as 70 days (depending on how quickly the 
appeal is filed and the length of the hearing on the appeal). 



Origins of the Law 

Concerned legislators, lawyers, and housing ex- 
perts wished to make a symbolic attack on restrictive zoning 
and other techniques used by suburbs to exclude low-income 
housing, and to provoke a general discussion of housing 
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problems in Massachusetts. After several drafting sessions, 
they presented a proposed bill to the 1969 session of the 
Massachusetts legislature for this purpose, and were re- 
portedly as surprised as anyone else when the bill survived 
the legislative battles over its passage. 5/ 

The introduction of the bill was accompanied by 
a great deal of publicity, and newspapers in Massachusetts 
generally supported the legislation. Legislators from the 
central cities, conservatives as well as liberals, supported 
the measure since it provided a means of lessening the bur- 
den of providing low-income housing on urban areas. Many 
Boston legislators had an additional reason for supporting 
the act — their resentment against suburban Liberals who had 
imposed upon them a school integration plan. 

While many suburban legislators opposed the mea- 
sure, others were convinced to support it by efforts in 
favor of the bill on the part of legislative leaders and 
the governor. The lack of strong opposition from the general 
public also contributed to the passage of the act. Any of 
these factors could well have been critical, because several 
narrow votes on the bill occurred in both houses before its 
final passage. 6/ 



Operation of the Law 

A qualified low-income housing developer (public 
housing authority, non-profit or limited dividend corporation) 
may ask the local zoning board to issue a "comprehensive 
permit." If denied the developer may appeal to the appeals 
committee created by the Law. The five-member Housing Ap- 
ment of Community Affairs although not directly under the 
authority of the Department. The five members serve, with- 
out compensation, for one year. Three members are appointed 
by the Commissioner, two are appointed by the Governor. The 
two appointed by the Governor are representatives of local 
government interests — one required to be a member of a 
board of selectmen and the other a member of a city council. 

Of the three appointed by the Commissioner, one must be an 
officer or employee of the Department. The statute does 
not specify how the remaining two members shall be selected. 
The Commissioner of Community Affairs designates the chair- 
man of the Committee. 7/ 

If the developer shows that the local denial was 
not "reasonable and consistent with local needs" the Committee 
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may vacate the local decision and direct the issuance of a 
permit by the municipality. Where the local decision is to 
impose conditions upon the comprehensive permit, developers 
may "appeal if the conditions make the project ''uneconomic" 
and are also not "reasonable and consistent with local needs." 
If the Committee finds that the local imposition of condi- 
tions upon the permit was consistent with local needs the 
local decision will stand regardless of whether the condi- 
tions make the project "uneconomic." For the local imposi- 
tion of conditions to be overturned, the conditions must 
both make the project uneconomic and also be not inconsistent 
with the local needs as defined in the statute. 8/ When 
these two criteria are met, the Committee has the power to 
order the local board of zoning appeals "to modify or remove 
any such condition or requirement so as to make the proposal 
no longer uneconomic and to issue any necessary permit or 
approval." 9/ 

In issuing orders to modify conditions, the Com- 
mittee in effect is given the power to rewrite local regu- 
latory requirements, except that "the Committee shall not 
issue any order that would permit the building or operation 
of such housing in accordance with standards less safe than 
the applicable building and site plan requirements of the 
federal Housing Administration or the Massachusetts Housing 
Finance Agency, whichever agency is financially assisting 
such housing." 10/ 

All of these standards govern the review of the 
local decision by the Committee and are not specifically re- 
quired to be considered by municipalities in reaching their 
own decision on the application for a comprehensive permit. 

For local decisions, the statute merely provides that the 
local zoning board of appeal 

"shall have the same powers to issue permits 
or approvals as any local boards or official 
who would otherwise act with respect to such 
application, including but not limited to 
the power to attach to said permit or approv- 
al conditions and requirements with respect 
to height, site plan, size or shape, or 
building materials as are consistent with 
the terms of this section. The board of 
appeals, in making its decision on said 
application, shall take into consideration 
the recommendations of the local boards 
and shall have the authority to use the 
testimony of consultants." 11/ 
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Housing Appeals Committee staff state that the 
communities which have considered applications for compre- 
hensive permits haVe tended to limit their deliberations 
to evidence concerning the effect of the project on local 
planning standards, because they are accustomed to using , 
these standards. 12/ Thus it may be possible that con- 
sideration of regional low-income housing needs will turn 
out to be the responsibility of the Committee. 

The key element in the Law is the definition of 
"consistent with local needs." The most innovative and 
widely discussed portion of this definition is that "[local] 

/ requirements and regulations shall be considered consistent 

' with local needs if they are reasonable in view of the re- 
gional need for low and moderate income housing . ..." 

This portion of the definition allows the Housing Appeals 
Committee, in reviewing local decisions on comprehensive 
permits, to make a determination of whether the local com- 
munity is helping to satisfy the regional need for low- 
income housing. 

The statute does not define "region," but it does 
specify that in arriving at "regional needs" the Committee 
must "consider with" it the "number of low-income persons 
in the city or town affected." 13/ (The Law does not specify 
what the effect on the Committee's decision should be if 
the existing number of low-income persons in the affected 
municipality is low or high.) By means of rules and regula- 
tions promulgated under Section 2 of Ch . 774 (23B Mass. 

Gen. Laws. Ann. §5) by the Commissioner of Community Af- 
fairs, the Housing Appeals Committee uses the following 
definition: 14/ 

"'Regional needs' means the shortage of 
housing for families and individuals with 
income within the eligibility limits of 
the State or Federal program subsidizing 
the proposed housing, for the entire 
Standard Metropolitan Statistical Area 
of which the city or town is part, as 
defined by the U.S. Bureau of the Census; 
or, if the city or town lies outside any 
such area, for the entire regional plan- 
ning district created by Chapter 40B of 
the General Laws, or any other special 
act. " 
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The definition of "consistent with local needs," 
offers a rough approximation of each community's share of 
the regional need for low-income housing, although not 
phrased in terms of regional need. The following quotas 
set out in the statute provide for a maximum number of units 
and maximum amount of land to be devoted to low-income hous- 
ing in each community, as well as an annual limit: Local 

"requirements and regulations" are to be considered "con- 
sistent with local needs" by the Committee when (1) the 
number of low or moderate-income housing units exceeds 10%' 
of the total housing units in the community; (2) the amount 
of land used for low-income housing equals or exceeds 1-1/2% 
of the total land area of the community, excluding publicly 
owned land; or (3) the application being considered by the 
municipality would result in the construction of low-income 
housing on "sites comprising more than 3/10 of 1% of such 
land area or 10 acres# whichever is larger. . . The ef- 

fect of these quotas is to prevent the Housing Appeals Com- 
mittee, once a community has satisfied one of the quotas, 
from finding that a refusal by that community to admit 
further low-income housing is not "consistent with local 
needs." In other words, each community has assurance that 
no large number of projects need be accepted in any one year. 

The second element of the "local needs" standard, 
separate from the responsibility of local communities for 
meeting their fair share of the regional need for low-income 
housing, concerns traditional local planning criteria for 
housing: the need to protect health or safety, the need to 
preserve open space, the need to promote better site and 
building design, and the equal application of regulations 
to both subsidized and unsubsidized housing. The statute 
does not specify the exact weight which the Committee may 
give to local planning objections when reviewing a local 
decision on a permit, but the statute seems at least to 
direct the Committee not to overturn the local decision 
if the low-income housing project offends neutrally-applied 
local planning standards. However, no specific procedure 
for decision-making by the Committee is provided in the 
statute. Therefore, the exact interpretation of how the 
"local needs" standard (which amounts to a regional needs 
standard) is to be applied remains entirely in the discre- 
tion of the Committee, unless the Massachusetts courts adopt 
some restricting interpretation of the statute. 

Pending Amendments to the Law 

As Alan G. Rodgers, coordinator of the Massachusetts 
Law Reform Institute 15/ and co-draftsman of the Zoning Appeals 
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Act, points out, though, the need for housing in a Statistical 
Area such as metropolitan Boston is so great that it would 
probably not be satisfied even if all cities and towns other 
than Boston satisfied their numerical quotas as set forth under 
the criteria for "consistent with local needs." It may well be 
that the above regulation has defined "region" too broadly. 16/ 

An amendment drafted by Rodgers calculated to solve 
the problem of defining "regional" and "local needs" was 
defeated this year by the Massachusetts Legislature primarily 
due to defections from the ranks of the Act's original support- 
ers representing urban areas. While the needs of the region 
would still be a factor in the definition, the finding of "need" 
by a financing agency, such as the Massachusetts Housing Finance 
Agency, would be determinative. The "escape valve" for a local 
board would be a finding that the proposed land use change will 
be "excessively burdensome." A finding of excessively burden- 
some would be justified it if could be shown 

(1) that there will be imminent peril to the 
health, safety and welfare of the people; 

(2) that there would be no reasonable access 
to essential services and facilities such 

as shopping centers and public transportation; 

(3) that design and site selection were in some 
way faulty. 

Moreover, the community would be temporarily exempted from 
review by the Housing Appeals Committee if the community pre- 
pares a plan which shows how it intends to meet local and 
regional needs for low-income housing. 17/ 

The amendment would also have responded to another 
argument against the present Law. Opponents have argued that 
the Law does not give a local board of appeals the power to 
override zoning by-laws. 18/ Under Massachusetts zoning laws, 
they argue, the zoning power is exclusive to the local legis- 
lature (town meeting or city council) and the Zoning Appeals 
Law does not by its terms amend Massachusetts zoning laws . 
Rather, it was adopted as an addition to the chapter of the 
Massachusetts laws dealing with regional planning. 19/ Thus, 
critics of the Zoning Appeals Law have argued that local 
zoning boards are powerless to grant a comprehensive permit 
when the project would not conform to applicable zoning. 20/ 

It could, moreover, be argued that the denial of a permit 
requiring a zoning change can never be "unreasonable" if the 
local board has no power to vary zoning. The amendatory 
legislation would specifically have granted this power. 
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According to Rodgers, plans are being made to re-introduce 
the amendment next year. 21/ 



The Comprehensive Permit Process 

The Law is set in motion by an application by a 
qualified low-income housing developer for a local compre- 
hensive permit. The statute states that single applications 
for a comprehensive permit are submitted to the community 
"in lieu of separate applications to the applicable local 
boards . " 2 2/ No particular form for such an application is 
required by the statute. The Housing Appeals Committee has 
not issued a recommended form, 23/ but in an Information 
Bulletin issued in June, 1971 the Department of Community 
Affairs suggested that the following materials be submitted 
to the local board of appeals: 

(1) A statement that the housing sponsor 

is "qualified" — either a public agency, 
a non-profit organization, or a limited 
dividend corporation. 

(2) A statement that the proposed housing 
will be financed under a housing program 
"subsidized by the Federal or state govern- 
ment" to "assist the construction of low 
or moderate income housing." Final ap- 
proval for the financing is not necessary 
at the time of application. 

(3) Presentation of materials to show that 
the siting of the proposed housing is rea- 
sonable, including pictures of the site 
and preliminary plans and sketches of the 
proposed housing. Factors to be considered, 
with solutions, include changes in bulk 
zoning regulations, sewage disposal, gen- 
eration of additional traffic,, and fire 
prevention facilities. 

(4) Summary of discussions of the applicant 
with the planning and building departments 
of the community. 



If the board of appeals holds that there is 
no need for additional housing for low and 
moderate incomes, a statement on need should 
be presented. 
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(6) A statement regarding the amount of sub- 
sidized housing in the community. 24/ 

According to Committee staff, local communities 
had not issued any of their own rules for what needed to 
be submitted, and dev, elopers had been fairly inventive in 
minimizing the ir expenses of preparing the application, some 
having included only a site plan. 25/ In one instance, sub- 
missions included: a plot plan; a sewerage layout; floor 

plans; elevation and sections of buildings; and "typical 
construction details." 26/ In processing that application, 
the local board of zoning appeals requested additional 
sewerage plans, preliminary drainage and grading plans, 
and a piping layout showing fire hydrants. Clearly, appli- 
cations must furnish a substantial amount of information 
at some point in order to provide the basis for a local 
decision on a comprehensive permit, unless the community 
is willing to shorten the process by granting the permit 
subject to open-end conditions. 27/ 

The Zoning Appeals Law requires** that the local 
hearing on the developer's application be scheduled within 
30 days after the application is received, and that a deci- 
sion be rendered within 40 days of the termination of the 
hearing. Considering the amount of information which may 
have to be processed by the municipality this time limit may 
be unrealistic. Records are available for three of the four 
denials which have been appealed. In the first two of these 
cases the denial was issued within the 70-day period. But 
in the one case the denial was issued seven months after the 
application was filed. (In the first two cases, the com- 
munities apparently did not consider the entire application 
but decided to deny the applications primarily on the basis 
that the applicants were not qualified low-income housing 
developers. 28/ ) In the other case the municipality re- 
quired the applicant to furnish a substantial amount of 
information and several hearings wejpe held. The decision 
denying the application was issued well-beyond the 40 days 
time limit. 29/ The applicant did not question these de- 
lays in his appeal to the Committee, and the Committee staff 
have not attached significance to the delays in their dis- 
cussions of the case. 30/ It would appear, in practice, 
where a full hearing on a comprehensive permit is involved, 
substantially longer than the minimum statutory period of 
70 days will often be required for the municipality to 
reach a decision. 

In fact, several persons connected with the review 
process are concerned hearings at both the local board of ap- 
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peals and the Housing Appeals Committee levels could tend to 
drag interminably. One recent case has been before the 
Housing Appeals Committee since mid-summer and was barely 
halfway through its scheduled hearings in mid-September, 
with no statutory cutoff. The result may be fatal for the 
applicant, who may find his commitment for f inancing--even 
his contract to purchase if he does not own the site out- 
right — has expired. 31/ 

Robert Cohen, attorney for the Newton Civic Land 
Association, which has intervened in opposition to the low- 
income housing developer in a case currently before the 
Housing Appeals Committee, believes there are a host of 
other procedural, technical and substantive problems with 
the appeals process. There is no requirement that a record 
of proceedings be kept at the local board of review hearings, 
and Cohen queries what "review" means without such a tran- 
script. Furthermore, testimony is usually not sworn, re- 
ducing its reliability on review. Nor is there any indica- 
tion of whether a quorum is necessary at that level,' or even 
what one is. 32/ 

_) At the Housing Appeals Committee level, the statute 

requires a decision within 30 days. Cohen points out that 
first, the period is too short, and second, even if it is 
not there is no indication of what happens if the decision 
is not forthcoming within that period. Moreover, he argues, 
the Committee has "taken unto itself" the power to add condi- 
tions to a permit, whereas the Zoning Appeals Law only grants 
power specifically to remove them. 33/ 



Operations of the Housing Appeals Committee 

The Housing Appeals Committee has adopted rules 
and regulations and has handled preliminary statements and 
answers for its appeals. Its regulations, and its actions 
in the cases in which it has so far become involved, make 
clear its view of itself as a quasi- judicial body 34/ 
whose hearings will be de novo review of all the evidence 
from the local level. Committee staff anticipate that 
evidence not introduced at the local level will also be 
allowed. 3 5/ 

The Committee has not yet decided exactly how it 
will balance the regional and local need for low-income 
housing against local planning qriteria, although it has 
determined to use the statutory quotas as a screening de- 
vice for removing the necessity of further deliberations 
on its part if a community has already met one of the quotas. 36/ 
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The Commi ttee ' s activities with regard to appeals 
which have reached it shed some light on further practical 
difficulties in the administration of the Law. The Committee 
is allowed 20 days from the filing of an appeal in which to 
schedule a hearing; and after the termination of a hearing, 
must issue a decision within 30 days (unless the applicant 
agrees to an extension of the time limit). However, the 
time limits appear as unrealistic at the appeals level as 
they seem to be at the local level. In the first two cases 
to reach the Committee, the scheduling of a hearing was de- 
layed four months while the Committee waited for an attorney 
general's opinion on whether the appellant (who was the same 
in both cases) was a qualified low-income housing developer. 37/ 
After the attorney general's opinion was received, 38/ a re- 
mand was necessary in both cases for further local hearings. 

The developer ultimately dropped both appeals "because of 
financial difficulties." 39/ 



The Hanover Decision 

While a number of local board decisions have been 
or are about to be taken to the Housing Appeals Committee 
for review, only one has made its way through the entire 
decision-making process. On July 13, 1971, the Committee 
rendered its decision in Country Village Corporation v. 

Board of Appeals of the Town of Hanover , bringing an end, 
at least administratively, to 15 months of applications and 
hearings. 40/ 

The circumstances of the case were these. On 
April 27, 1970, a limited dividend corporation, the Country 
Village Corporation, submitted an application to the Town 
of Hanover's board of appeals for a permit to erect 88 low- 
and mo derate -income housing units for the elderly on approxi- 
mately 10 acres of land. The board held four hearings between 
May and September, and on December 1, 1970, denied the appli- 
cation. 41/ In its decision, the board raised the question 
of its authority to amend the town's zoning ordinance. 42/ 

It also went into great detail in terms of its planning ob- 
jections to the proposed project, and denied the comprehen- 
sive permit on these grounds as well, without noting any 
consideration of the regional and local need for low-income 
housing. The board emphasized that its objections to the 
project were in terms of planning criteria which were applied 
equally to all building projects in the town. 43/ 

The Country Village corporation thereupon filed 
an appeal with the Housing Appeals Committee on December 18, 
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1970. After the filing of an answer on January 20, 1971, 
by the Town of Hanover, the Committee held two hearings in 
March . 



The Housing Appeals Committee addressed itself 
to a number of preliminary considerations, such as the bur- 
den of proof (on appellant Country Village Corporation), 44/ 
adequacy of the corporation's property interest (a lease- 
hold), the eligibility of the applicant as a limited dividend 
corporation, and the adequacy of its exhibits (traffic report; 
driveway, landscape, wiring, plumbing, subdivision, drainage 
and sewerage plans; fire precautions) before reaching the 
crucial issues of consistency with local needs and constitu- 
tionality of the Appeals Law. 45/ The Committee found that, 
based on an exhibit prepared by the Metropolitan Area 
Planning Council, ". . . the evidence showed that there is 

a need, both actual and under the statutory provisions . . . 

for low and moderate income housing in Hanover." 46/ The 
Committee further found . . that the proposed development 

comes within the requirements of regional need set out in 
the statute [and] that adequate safeguards have been pro- 
vided for the health and safety of occupants and residents." 47/ 
The Committee then ruled that the proposed development was 
"consistent with local needs" and that the Country Village 
Corporation had sustained its burden of proving that the 
board's action in denying its application was not "consistent 
with local needs." 48/ 

It is interesting to note that the Hanover board 
of review had not only accepted the fact that a statutory 
need for housing existed in the town, but that it also ad- 
mitted in its answer that at that time there was no low- or 
moderate- income housing in Hanover. 49/ 

One of the major contentions raised by Hanover 
was the constitutionality of the Zoning Appeals Law. While 
agreeing with Hanover that it had the right to raise this 
issue befpre it, the Committee held that the Law was not 
so vague as to render it void under the Fourteenth Amendment 
of the Federal Constitution (and Article 12 of the Declara- 
tion of Rights of the Constitution of Massachusetts). 50/ 

In the process of reaching this decision, the Committee 
held: 51/ 

(1) That a board of appeals is empowered and 
obligated to allow multi-family units in 
zoning districts that heretofore did not 
allow such units, if such action is rea- 
sonable and consistent with local needs. 
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(2) That nevertheless a board of appeals can 
insist that an applicant conform to local 
zoning by-laws and subdivision laws, when 
such laws are reasonable and consistent 
with, local needs. 

(3) That the Zoning Appeals Law has, where it 
applies, "superseded and made considerable 
inroads into rights and powers previously 
reserved to local cities, towns and boards 
of appeal under the Zoning Enabling Act" 
with regard to the powers to establish 
zoning districts and procedures for grant- 
ing special permits and variances. 

(4) That an applicant under the Law is in a 
special category only to the extent "that 
[the Zoning Appeals Law] puts him in a 
special category. In all other respects, 
and where [the Zoning Appeals Law] is silent, 
he is subject to the same state and local 
rules and regulations as any other applicant 
for a building permit." 

The Committee then ordered the permit sought by the applicant 
issued, subject to four conditions: 52/ 

(1) Before beginning construction, the appli- 
cant shall provide the board with satis- 
factory evidence that its proposed provi- 
sions for drainage and sewage disposal have 
received approval from the appropriate 
state authorities. 

(2) If anything, the decisions of this Committee 
would seem to permit the building or operation 
of such housing in accordance with standards 
less safe than the applicable building and 
site plan requirements of the Federal Housing 
Administration or the Massachusetts Housing 
Finance Agency; the standards of whichever 
agency is financially assisting such housing 
shall control. 

(3) The board shall at its option be empowered 
to attach a condition to the comprehensive 
permit that the permit is not effective until 
the appellant and lessor submit to the board 
a statement setting forth in full detail the 
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terms of the lease, and the reasons for 
electing to lease rather than to deed in 
fee simple. Such statement shall be in 
sufficient detail to satisfy the board that 
it is a full disclosure, and shall be in- 
cluded as part of the appellant's applica- 
tion to the Massachusetts Housing Finance 
Agency (or other finance agency) . Should 
disagreement arise between the Board and the 
appellant on the question of sufficiency of 
the statement, certification by the Depart- 
ment of Community Affairs shall be adequate 
proof of compliance with the requirements of 
this condition. 

(4) The comprehensive permit shall provide that 
local officials shall carry out compliance 
inspections in the usual manner. Should dis- 
agreement between the builder and local offi- 
cials arise, certification by the Department 
of Community Affairs, if requested, shall be 
adequate proof of compliance with any re- 
quirement of the comprehensive permit. 

The Town of Hanover has appealed to the Superior 
Court of Massachusetts. There is speculation it will prob- 
ably go to the Supreme Judicial court if necessary to over- 
turn the Committee's decision. 



The Newton Case 



The Housing Appeals Committee is currently in the 
midst of hearings concerning an appeal brought under the 
Zoning Appeals Law from a decision rendered by the Newton 
Board of Appeals. Ne'wton is a city of approximately 100,000 
persons in the westerly portion of the Boston metropolitan 
area astride the major westward transit links, surrounded 
by an industrial-educational complex. 

The applicant-appellant is the Newton Community 
Development Foundation, which was formed in 1968, originally 
by approximately two dozen priests, ministers and rabbis of 
Newton; a board of directors, intended to represent the whole 
spectrum of the community, was appointed to determine the 
Foundation's objectives and define the policies it would em- 
ploy to attain them. In the summer of 1969 the board of 
directors appointed an executive director, Mark A. Slotnick, 
and opened offices in Newton Center in space made available 
by the Newton-Waltham Bank and Trust Company. 53/ 
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The genesis of the current controversy was a 
resolution to support low- and mode rate -income housing at 
low densities on scattered sites. The resolution was passed 
in response to a 1967 study by a committee of the board of 
aldermen which concluded that an absolute minimum of 200 
units of low-income housing was needed in Newton, and an 
October 1968 report of the Newton planning department con- 
curring with the earlier recommendation. In the same month 
of May 1969, a citywide conference on low- and moderate- 
income housing, sponsored by various civic organizations, 
drew over 300 people. According to Mark Slotnick this response 
seemed to reflect the profound concern of many citizens with 
the housing needs of Newton. 54/ 

The Foundation's initial intent was to construct 
no less than 500 units throughout Newton on as many sites as 
economically feasible. Originally 10 sites were considered. 55/ 
Teams went around to each neighborhood in which the sites 
were located to explain the proposed development. (At that 
point, according to Robert Stiller, head of the Newton Civic 
Land Association which opposes the Foundation's plan, forces 
coalesced against the program, and Temples and churches to 
which the original 24 churchmen belonged lost congregants 
because of their involvement in the Foundation's project.) 

There was strong opposition to some of the sites, 
and eventually a compromise was reached. A resolution 
calling for rezoning of a total of seven sites — four owned 
by the Foundation and three owned by the town, for the con- 
struction of multiple-family, low- and moderate-income housing 
was passed by the board of aldermen in August of 1970. How- 
ever, the resolution required rezoning, and a three-fourths 
vote of all aldermen was required to get the necessary zoning. 
Such a resolution failed by one vote. 56/ 

As a result of thiu and other setbacks, on January 
18, 1971, the board of directors of the Foundation decided 
to ask for a permit under the Zoning Appeals Law and even- 
tually appeal, if necessary, to the Housing Appeals Committee. 
The appropriate appeals were made to the board of review, 
which held three hearings. Then the board met in executive 
but open session and held votes on the two propositions. 

The first was to approve the sites, which resulted in a 2-2 
tie, defeating the motion; the second was to deny the appli- 
cation, which also resulted in a 2-2 tie, but the chairman 
then changed his vote, making it 3-1 for denial. 57/ 

A petition for review before the Housing Appeals 
Committee was filed in July of 1971. Among other things, it 
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was alleged that there was no quorum at the zoning board of 
appeals level and that no reasons were stated for the re- 
fusal to grant .permission to develop the sites. There are 
six sites which are subject to the appeal, totaling 23.94 
acres, upon which 224 units of low- and/or moderate-income 
housing are proposed. 58/ 

On July 19, 1971, the Housing Appeals Committee 
began hearings on the Foundation's appeal. As of September 
9, a total of 10 hearings had been held and two more hearing 
days were scheduled for the month of September. 59/ By this 
time feelings are running high on both sides of the contro- 
versy. Larry Madfis, counsel to the Foundation, claims that 
the Newton Civic Land Association, which opposes the project, 
is stalling for time by the use of lengthy cross-examination, 
attempting to run the Foundation out of money so that the 
project will fail. 

Meanwhile, in Newton, the board of aldermen has 
given initial approval to construction by the Newton Housing 
Authority of 12 units of low-income housing on three sites. 
Low-income housing advocates claimed 12 units are "a reduc- 
tion to absurdity" from the original number of 361 units 
proposed by the Foundation. 60/ Robert Stiller of Newton 
Civic Land Association claims, however, that his group is 
fighting for ordinances which would require an up-grading 
of substandard housing when people move up to better housing 
so that the entire housing of the community can eventually 
be up-graded. The Association proposes that 235-type housing 
in one- and two-family units (together with some garden apart- 
ments where multiple-family is allowed) be scattered in one- 
quarter-acre to three-acre sites spread throughout the com- 
munity. The city would provide for construction and sites 
but would retain the land ownership and allow the resident 
to own only the home or dwelling unit on the property. 
According to Stiller, the "poor element" in town supports 
this proposal. 61/ 



Other Cases 



On August 31, 1971, an appeal to the Housing Ap- 
peals Committee was filed by the Lunenburg Arms Trust (among 
others) from a decision of the Board of Appeals of the Town 
of Lunenberg, rendered by letter dated August 13, 1971, 

denying the Trust's petition for a comprehensive permit 
to construct multiple-family housing on a single site within 
the jurisdiction of the town. A review of the appeal filed 
with the Housing Appeals Committee, together with the attach- 
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merits thereto, makes it clear that there have been a multi- 
tude of mutual recriminations in this particular case. The 
board of appeals makes no secret that it regards the appli- 
cants as speculators and the applicants make no secret that 
they regard the board as biased, in the first place, and 
having tampered with some of the records involved. That the 
hearing should be spirited is perhaps an understatement. It 
is worth noting that the applicants managed to obtain a writ 
of mandamus to compel the Town of Lunenburg's board of ap- 
peals to hold a proper hearing this past July. 62/ 

In the Town of Lexington, Massachusetts a private 
developer sought a land use change from the town meeting to 
construct a housing project which would contain at least 
25% low-income housing in order to obtain financing from 
the Massachusetts Housing Finance Authority. At the meeting 
the developer received a favorable vote to change the zoning 
from one-family residential to subsidized-housing residential. 

However, a Massachusetts statute which applies 
only to the Town of Lexington provides that if within five 
days of such a decision 20% of the citizens of Lexington 
ask for a referendum on the question, the pertinent ordi- 
nance is suspended until the referendum is held. 63/ On 
May 3, 1971, by such a local referendum, the citizens of 

Lexington overturned the vote of the town meeting, 5,000 
votes to 2,700. 64 / This dispute may eventually reach the 
Appeals Committee. 



Effectiveness of the Zoning Appeals Law 

One of the purposes for the adoption of the Zoning 
Appeals Law was to promote discussion of housing problems 
and induce local communities to confront their responsibility 
for accommodating a fair share of regional low-income housing 
needs. Housing problems have certainly been widely discussed 
in subsequent sessions of the Massachusetts legislature, al- 
though no new bills have been passed. 65/ 

A substantial amount of local activity has also 
occurred since the passage of the Zoning Appeals Law, but 
apparently none of it has resulted in the construction of 
low-income housing. In 1969 and 197 0, a number of communi- 
ties and regional agencies undertook studies of the need for 
low-income housing within their jurisdictions. 66/ These 
studies found a substantial need for low-income housing, and 
showed that substantial amounts of low-income housing would 
have to be built in most communities before they would 
satisfy the quotas contained in the Zoning Appeals Law. 67/ 
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In addition, Committee staff state that 30 new 
public housing authorities were created in Massachusetts 
communities in 1969, 68/ arid apparently another 18 were 
created in 1970. 69/ Also, a number of communities have 
been seriously considering amending their zoning ordinances 
to provide for specific planning controls over any low- 
income housing which may be built. 70/ 

Developers have been understandably reluctant 
to use the appeals process, reportedly "preferring to let 
someone else bear the expense and delay of obtaining a 
definitive court test of the act." 71/ Many planners and 
lawyers in Massachusetts believe that a larger number of 
applications for comprehensive permits will be received 
once the Zoning Appeals Law is clarified and tested favor- 
ably. 72/ 

No legal challenge to the Zoning Appeals Law has 
yet reached the Massachusetts courts. A number of amend- 
ments have been introduced in the legislatures both to weaken 
and to strengthen the Law, but none passed in the 1970 ses- 
sions and the final outcome of the 1971 session is uncer- 
tain. 7 3/ There is some support for .an amendment to the 
Law's definition of qualified low-income housing developers 
so that private developers who sell finished projects to 
housing authorities under the turnkey program can be in- 
cluded. 74/ 

Cooperation from other public agencies in the 
housing field is essential if the Zoning Appeals Law is to 
become effective. For example, FHA has traditionally been 
unwilling to approve financing for housing projects until 
the developer obtains a proper zoning classification, and 
the Boston FHA office has refused to waive this rule for 
comprehensive permit applicants, 75/ which forces the 
developer to undergo substantial initial expenses without 
any assurance of a loan from FHA. 76/ The Massachusetts 
Housing Finance Agency has apparently been uncooperative 
with at least one developer, refusing to promise financing 
where the developer planned to apply for a comprehensive 
permit because the MHFA reportedly feared the Zoning Appeals 
Law would be held unconstitutional. 77/ Finally, the 
cooperation of local housing authorities also will be 
necessary for the full implementation of the Zoning Ap- 
peals Law. Housing authorities have not yet applied for 
comprehensive permits, and may be reluctant to do so due to 
their close ties with local governments. 78/ 
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FOOTNOTES 


1/ 


4 OB Mass. Gen. Laws Ann. §§20-23 (Supp. 1971). 


2/ 


See, generally, U.S. Commission on Urban Housing, A 
DECENT HOME (1969) [Kaiser Commission] . 


3/ 


U.S. National Commission on Urban Problems, BUILDING 
THE AMERICAN CITY, at p. 51 (1969) [Douglas Commission] . 


4/ 


Qualified low-income housing developers are "any public 
agency or any non-profit or limited dividend organiza- 
tion." 40B Mass. Gen. Laws Ann. §20. 


5/ 


For an excellent discussion of the historical circum- 
stances in which Chapter 774 was adopted see Karen j. 
Schneider, "Innovation in State Legislation; The Massa- 
chusetts Suburban Zoning Act" (undergraduate thesis for 
Honors B.A. degree, Radcliffe College, 1970). See also 
Allan Rodgers, "Zoning and the Housing Shortage; For a 
Choice and Not an Echo" (Law Reform Institute, Boston, 
Massachusetts, 1970) (submitted for publication to the 
Boston College Annual Survey of the Law). 


6/ 


Id. 


V 


23B Mass. Gen. Laws Ann. §5. 


8/ 


The "uneconomic" standard merely defines how burdensome 
the local "approval of an application with conditions" 
must be to constitute in practical effect a denial, 
requiring the local decision to be "reasonable and 
consis tent wi th local needs." 40 b Mass. Gen. Laws Ann. 
§23. The statute defines "uneconomic" as. "any condition 
brought about by any single factor or combination of 
factors to the extent that it makes it impossible for 
a public agency for a non-profit organization to pro- 
ceed in building or operating low- or moderate-income 
housing without financial loss, or for a limited 
dividend organization to proceed and still realize a 
reasonable return . . . ." 22* at §20. 


9/ 


Id. at §23. 


10/ 


Id. 


11/ 


Id. at §21. 
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12/ Interview with McDonald Barr, Deputy Commissioner of ^ 
Community Affairs, member. Housing Appeals Committee, 
Boston, Massachusetts, March 31, 1971, and with John 
J. Carney, Director of Community Housing Assistance, 
Department of Community Affairs, Boston, Massachusetts, 
March 31, 1971. 

13/ 40B Mass. Gen. Laws Ann. §20. 

14/ Department of Community Affairs, Housing Appeals 

Committee, Rules and Regulations for the Conduct of 
Hearings, July, 1970, at p. 3. 

15/ The Massachusetts Law Reform Institute is a federally 
financed law reform center located in Boston at 2 Park 
Square. It is basically a state "back-up" agency for 
legal services. 

16/ Interview with Allan Rodgers, September 7, 1971. 

17/ Id.; Telephone conversation with Allan Rodgers, 

November 2, 1971. 

18/ Id. 

19/ See Schneider thesis, supra note 5, at 95-96. 

20/ See, e.q . . Allan Rodgers, "Zoning and the Housing 

Shortage," supra note 5; Schneider thesis, supra note 
5. None of these sources are themselves critical of 
Ch. 774 but each summarizes arguments advanced by 
opponents of the statute. See also Note, "Snob Zoning, 
7 HARV. J. OF LEGIS. 246 (1970). 

21/ Telephone conversation with Allan Rodgers, November 2, 
1971; such a provision was in the original bill, accord 
ing to Rodgers, but was eliminated somewhere in the 
legislative process before Ch. 774 became law. 

22/ 40B Mass. Gen. Laws Ann. §21. 

23/ Interview with McDonald Barr, March 31, 1971; interview 
with John J. Carney, September 7, 1971. 

24/ "Information Bulletin for Applicants for Comprehensive 
Permits Under Chapter 774 of the Acts of 1979 [sic]," 
No. One at pp. 2-3. Department of Community Affairs, 
141 Milk Street, Boston, Massachusetts. 

25/ Interview with McDonald Barr, March 31, 1971; interview 
with John J. Carney, March 31, 1971; interview with 
Allan Rodgers, September 7, 1971. 
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26/ Town of Hanover, Zoning Board of Appeals, Case No. 70-5, 
December 1, 1970 (transcript of local proceedings). 

27/ Such an approach has been suggested by committee staff. 
Interview with McDonald Barr, March 31, 1971; interview 

with John J. Carney, March 31, 1971. 

28/ Massachusetts Department of Community Affairs, Housing 
Appeals Committee, Report on the First Year of Opera- 
tions, January, 1971. 

29/ Id . See also transcript of local proceedings, supra 
note 26. 

30/ Committee Report, supra note 28; interview with McDonald 
Barr, March 31, 1971; interview with John j. Carney, 

March 31, 1971. 

31/ Interview with Mark Slotnick and Larry Madfis, Newton 
Community Development Association, September 7, 1971, 
in Boston; interview with Robert Cohen, attorney for 
Newton civic Land Association, Boston, September 8, 

1971; interview with Maurice Corman, Hearing Officer 
and Counsel, Housing Appeals Committee, Boston, Septem- 
ber 7, 1971. 

32/ Interview with Robert Cohen, September 8, 1971. 

33/ Id. 

34/ See, generally, Housing Appeals Committee Rules and 
Regulations, supra note 14. 

35/ Interview with John J. Carney, March 31, 1971. 

36/ See Committee Report, supra note 28. 

37/ Id- 

28/ The Massachusetts Attorney General approved the committee's 
interpretation that a "limited dividend organization" 
need not obtain a charter as such prior to filing for a 
comprehensive permit. Opinion letter from Attorney Gen- 
eral to Commissioner of Community Affairs, July 9, 1970. 

39/ Committee Report, supra note 28. 
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40/ Country Village corporation v. Board of Appeals of the 
Town of Hanover , Housing Appeals Committee, July 13, 

1971, at p. 1 . 

41/ Id . 

42/ Transcript of local proceedings, supra note 26, at pp . 4-5. 
43/ Id . at p . 5 . 

44/ This placing of the burden on the applicant is one of 

many matters that Mark Slotnick of the Newton Community 
Development Foundation would like changed. 



45/ Supra note 40, at pp. 2-18. 
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51/ Id., at pp. 22-25. 

52/ Id. , at pp. 26-^27. The attachment of conditions reflects 
the Committee's interpretation that its explicit power 
to direct the issuance of a permit includes the power 
to control its content, and to require that certain 
conditions be attached. 



53/ "Newton, No Ordinary Suburb," published by Newton Com- 
munity Development Foundation, 93 Union Street, Newton 
Center, Massachusetts 01259. "Newton Braces for a New 
Fight Over Anti-Snob Law, " Boston Globe , September 6, 
1971, at p. 2. 

54/ Interview with Mark Slotnick, September 7, 1971. See 

"The Newton Community Development Foundation Program," 
published by the Newton Community Development Founda- 
tion, May, 1971. "Newton Braces for New Fight Over 
Anti-Snob Law," Boston Globe , September 6, 1971, at 

p. 2. Participating organizations in the Newton 
Housing Conference: League of Women Voters of Newton; 

Newton Community Relations Commission; Housing coordi- 
nating Committee of the City of Newton; Newton chamber 
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of commerce; Newton Committee For Fair Housing and 
Equal Rights; Newton Community Council; Newton Com- 
munity Development Foundation. 

5 5/ "No Ordinary Suburb," supra note 53; interview with 
Larry Madfis, September 7, 1971. 

5 6/ NCDF Newsletter of October 19, 1970, published by 
Newton Community Development Foundation, Newton, 
Massachusetts; "Seven NCDF Sites in Compromise," The 
News-Tr ibune , Waltham, Massachusetts, Thursday, August 
20, 1971, at p. 1. 

57/ Interview with Larry Madfis, September 7, 1971. NCDF 
Newsletter, February 5, 1971. 

58/ The Newton community Development Foundation Program, 

May, 1971, supra note 54; interview with Larry Madfis, 
September 7, 1971. 

59/ "Newton Braces for New Fight Over Anti-Snob Zoning 
Law , " supra no te 53. 

60/ Id . 

61/ Interview with Robert Stiller, Newton Civic Land Asso- 
ciation, September 8, 1971. 

62/ Interview with John Carney, September 7, 1971; appeal 
of Lunenburg Arms Trust , ejt al^. , filed August 31, 

1971 with the Department of Community Affairs, Office 
of Housing Assistance. 

63/ Telephone conversation with Maurice Corman, September 
15, 1971. 

64/ Id..; "Community Housing News," Vol. 1, No/ l, June, 

1971, at p. 2. 

65 / See Allan Rodgers, "Zoning and the Housing Shortage," 
s upra note 5, at pp. 8-10. 

66/ Interviews with McDonald Barr and John J. Carney, 

March 31, 1971; Allan Rodgers, "Zoning and the Housing 
Shortage," supra note 5, at p. 8; Metropolitan Area 
Planning Council, "Chapter 774: An Interpretive 

Analysis for Cities and Towns," October, 1969, At- 
tachment 3 (maximum housing guideline under chapter 
774 for communities in the council district, 11-14). 
Also interview with Robert McKay, citizens Housing 
and Planning Agency. 
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67/ Note, "Snob Zoning," supra note 20, at pp . 259-60. 

68/ Interview with John J. Carney, September 7, 1971. 

69/ Allan Rodgers, "Zoning and the Housing Shortage," 
supra note 5, at p. 8. 

70/ Id. 

71/ Id. 

72/ Id. 

73/ Id. ; interviews with McDonald Barr and John J. Carney, 
March 31, 1971. 

74/ Schneider thesis, supra note 5, at pp. 96-97. 

75/ Id. , at p. 97; Allan Rodgers, "Zoning and the Housing 
Shortage," supra note 5, at p. 7. 

76/ Interview with John J. Carney, September 7, 1971. 

77/ Interview with John Woodward, Brookline Town Planner, 
July, 1970. 

78/ Id . One housing authority applied for a comprehensive 
permit after the public housing project involved had 
already been built, merely in order to obtain an 
occupancy permit from the local building department. 
The town did not schedule a hearing, and as required 
by ch . 774 the comprehensive permit was automatically 
granted. Committee Report, supra note 28. 
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MAINE SITE LOCATION LAW 



The quiet and peaceful State of Maine is under 
attack on two fronts: from the sea, by oil; from the 

land, by tourists. It views both these invaders with 
some ambivalence. They promise welcome sources of funds 
to areas with high unemployment, but they also create 
serious threats to the environment. 

In 1970 the state suddenly realized how little 
control was being exercised over the impact of these new 
developments when a number of firms proposed major oil 
terminals in areas of the state where local governments 
had no land use regulations. The legislature responded 
with a package of legislation including a new Site 
Location Law that requires approval by a state agency 
of certain types of new development. 1/ 



Threats to the Environment 



A sense of unease had been spreading for years 
about the vulnerability of vast stretches of Maine's 
forest, coast, and shoreland to unplanned and minimally 
regulated development. In part there was resentment 
against rich outsiders "exploiting" the state to their 
own temporary advantage. 2/ In much larger part, however, 
the attitude was one of alarm that the scenic beauty which 
Maine's inhabitants had taken for granted was seriously 
threatened by recent economic trends. New interstate 
highways were opening up northern New England to automo- 
biles and buses and trailers from as far south as New 
Jersey within a day's drive. Affluence, especially out- 
side of Maine, enabled many thousands of people to take 
longer vacations or to think about buying second homes on 
Maine's inland lakes. 3/ 

At the same time, geometrically expanding energy 
needs in the northeastern United States, combined with the 
emergence of mammoth tankers and the topographical accident 
that Maine has the only true deepwater ports on the 
American East Coast, made Maine a logical target for 
oil-import operations and for related refining industries. 
Over a period of three months during the early part of the 
1970 special legislative session no less than four proposals 
were unveiled for deepwater ports and oil refineries in 
some of the most scenic areas of Maine's coast. 4/ Accord- 
ing to Maine law professor Orlando Delogu, legislators 
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suddenly realized "that the state was vulnerable--we had 
absolutely no ability to control these developments, so we 
jumped in with both feet." 5/ Conservation groups, headed 
by the Maine Natural Resources Council, campaigned both 
publicly and in the legislative halls for some measure to 
protect Maine against such developments. The legislature 
devoted its primary attention to a Site Location Law vrhich 
had been drafted by an Environmental Task Force appointed 
by the Governor. 



Development Regulated by the Law 

The Site Location Law focused directly on the 
problem which was the immediate cause of the legislation — 
major industrial projects. 6/ It required large commercial 
and industrial developments to obtain permits from the 
State Environmental Improvement Commission. Residential 
developers and realtors convinced the legislature to delete 
a provision which would have explicitly covered "residential" 
developments. 7/ The neutrality of the powerful forest 
products and electric power industries was assured by spe- 
cific exemptions and a "grandfather" clause which removed 
most of them from the coverage of the bill. 8/ The final 
support for the bill was overwhelming, and it passed both 
Houses by a large majority. 

The Site Location Law gave the Environmental 
Improvement Commission the power "to control the location 
of . . . developments substantially affecting local envi- 
ronment in order to insure that such developments will be 
located in a manner which will have a minimal adverse 
impact on the natural environment of their surroundings." 9/ 
The Law empowers the Environmental Improvement Commission 
to place conditions upon the use of particular sites by 
developers to insure that the surrounding environment is 
protected, and empowers the Commission further to deny the 
use of the site entirely if the effect on the environment 
is sufficiently serious. 

Developments regulated under the Law include 
"any commercial or industrial development which requires 
a license [from the Environmental Improvement Commission 
under its pollution-control powers], or which occupies a 
land area in excess of 20 acres, or which contemplates 
drilling for or excavating natural resources . . . , or 

which occupies on a single parcel a structure or structures 
in excess of a total floor area of 60,000 square feet." 10/ 
Developments by public agencies are not regulated. 
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As originally drafted the bill covered "residen- 
tial, commercial or industrial development," but an amend- 
ment to the bill deleted the word "residential." Never- 
theless, "commercial" developments have been defined by 
the Commission to encompass residential subdivisions in 
excess of 20 acres, or residential developments which would 
require a pollution permit from the Environmental Improve- 
ment Commission. The position of the Commission is that the 
subdivision of land for the purpose of selling lots is ob- 
viously "commercial" activity, and that the word "residen- 
tial" was dropped from the original bill merely because 
it was redundant. 11/ This position has been supported by 
the State Attorney General. 1 2/ Peter Bradford, who was a 
member of the Task Force that drafted the Site Location 
Law, agrees that an early version of the statute did indeed 
employ the term "residential," but that it was subsequently 
deleted because the draftsmen felt that really large resi- 
dential developments would be considered "commercial" any- 
way while no one wanted to reach small housing construction. 13/ 
Indeed, according to Donaldson Koons, a member of the Environ- 
mental Improvement Commission, the bill would be amended 
immediately if for any reason Maine courts decided that the 
Law as drawn did not cover residential development. 14/ 

The Commission views the 20-acre limitation upon 
its jurisdiction as the rule of thumb differentiating "com- 
mercial" from "residential" activity. It unsuccessfully 
pressed for a reduction of the minimum acreage exemption 
from 20 acres to 10 acres during the last session of the 
legislature. 15/ 



The Regulatory Agency 

Administrative responsibility for the Site Loca- 
tion Law was lodged in the Maine Environmental Improve- 
ment Commission, an independent commission whose 10 members 
are appointed for three-year terms by the Governor with the 
advice and consent of the Governor's Executive Council. The 
members of the Commission are required to represent various 
interest groups within the state: manufacturing interests 

are to account for two positions; conservationist interests, 
two; municipalities, two; and air pollution experts and the 
"public," equal numbers. The Commission members receive 
$10.00 per day for their services at meetings or hear- 
ings . 16/ 
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The Environmental Improvement Commission has been 
in existence in one form or another since 1941. 17/ In 
1964, however, its duties were greatly expanded. In that 
year the Commission was commanded to "abate and prevent the 
pollution of the air, water, coastal flats and prevent f sic ] 
diminution of the highest and best use of the natural envi- 
ronment of the State." 18/ To this end the Commission was 
to establish and enforce a classification plan for all the 
waters in the state according to the allowable effluent 
wastes in both fresh and salt waters, and was also given 
the job of controlling oil discharges as well as setting 
ambient air quality standards by region of the state. 

In 1971 the Environmental Improvement Commission 
and a number of other agencies having an environmental 
orientation were placed within a Department of Environmental 
Protection. The Commission retains its independent decision- 
making powers but its administrative services are to be 
provided by the coordinated Department, and the Director 
of the new Department becomes the Chairman of the Commission 
as well. 19/ These changes are part of a general plan of 
state governmental reorganization. 20/ Bill Adams, the 
former Executive Director of the Environmental Improvement 
Commission, has been named the Director of the new Depart- 
ment. 21/ 



Also included in the Department is the Maine Land 
Use Regulation Commission which is empowered to plan and 
regulate the use of land in the "unorganized" counties of 
the state. 22/ These counties occupy the northern half of 
the state but are largely unpopulated. Almost no development 
ment takes place in the unorganized counties at the present 
t ime . 23/ 



Review of Applications for Permits **••</ 

Application procedures have been forced to fit a 
strict deadline prescribed by statute. The Law dictates 
that : 



Any person intending to construct or 
operate a development . . . shall, before 

commencing construction or operation, 
notify the Commission in writing of his 
intent and the nature and location of such 





191 



development. The Commission shall within 

14 days of receipt of such notification, 

either approve the proposed location or 

schedule a hearing. 24/ 

The Commission has found the 14-day requirement to be com- 
pletely unworkable, given the Site Location Bureau's small 
staff. The first solution attempted was to solicit waivers 
of the 14-day requirement from every applicant, and to 
seek to meet the 14-day requirement only when an applicant 
refused to sign a waiver. After consultation with the 
Attorney General, however, the Commission decided to adopt 
the interpretation that it is not "notified in writing" 
until it receives an entirely completed application from 
the applicant. It then has 14 days from the receipt of the 
completed application to decide whether or not to hold the 
hearing. 25/ 

The application itself (called a "Record of 
Intent") comprises a 25-page form (condensed from a pre- 
vious 68 pages) which ranges across a wide variety of 
topics and is designed to elicit the maximum amount of 
information from the developer. The application requires 
information describing the developer and his associates 
(including any professional advisors they may have in their 
group capacity) , his financial backing, his plan for the 
project, an educated estimate of the harm to natural sur- 
roundings, a description of provisions made for connections 
to water and sewage systems, and any alterations in traffic 
access that are expected. The applicant is advised that he 
may consult informally with the staff if he has any questions 
concerning the application. However, the staff will not 
formally process his petition until it is completed and all 
parts of it have been filed, because the Commission feels 
that if the staff should actually begin processing an 
application it would necessarily have received "notice" of 
the same and would therefore have to approve it or schedule 
it for a hearing within 14 days. 26/ 

Also because of the 14-day requirement, the 
applicant receives blank "request for review" forms which 
he must himself send to a number of different state agen- 
cies, as well as to regional planning agencies and munici- 
palities claiming jurisdiction. The applicant must see 
that these forms are filled out and attached to his official 
proposal before it is regarded as being "complete" and ready 
for filing. On the average the developer must contact four 
or five state agencies plus the local and regional agencies 
simply to put his Record of Intent in order. 27/ 




of.'? 



- 192 



Because the Commission has no independent or 
affiliated investigatory arm its own sources of information 
are limited to maps and to aerial photographs. For addi- 
tional information it must rely on the application as well 
as on the review forms submitted by other state agencies 
(some of which may undertake on-site investigations or have 
on file previous studies covering the area in question) . 

Because the statute requires the Commission to 
either approve the application within 14 days or schedule 
a hearing the Commission has chosen to deal with most appli- 
cations by approving them subject to conditions, which can 
amount to a denial if the conditions are sufficiently 
onerous. 28/ So far the Environmental Improvement Commission 
has received a total of 136 applications. Thirty-five were 
declared exempt from the Site Location Law's provisions, nine 
were withdrawn, 76 were approved, and 12 are pending. Only 
four were denied. 29/ 

This reliance on conditional approval significantly 
reduces the need for Commission hearings, which under the 
original Law had to be conducted by the full Commission. 

The Law was amended in 1971 to permit the Commission to 
delegate the hearings, which reduces the concern'' that the 
denial of applications will burden the Commission with a 
hearing load greater than it can handle. 30/ 

The Site Location Law declares that decisions are 
to be governed by four criteria: 31/ 

(1) Financial capacity. A proposed development 
has the financial capacity and technical 
ability to meet state air and water pollu- 
tion control standards, has made adequate 
provision for solid waste disposal, the 
control of offensive odors, and the securing 
and maintenance of sufficient and healthful 
water supply. 

(2) Traffic movement. The proposed development 
has made adequate provision for loading, 
parking and traffic movement from the 
development area onto public roads. 

(3) No adverse effect on natural environment. 

The proposed development has made adequate 
provision for fitting itself harmoniously 
into the existing natural environment and 
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will not adversely affect existing uses, 
scenic character, natural resources or 
property values in the municipality or 
in adjoining municipalities. 

(4) Soil types. The proposed development 
will be built on soil types which are 
suitable to the nature of the under- 
taking. 

Each permit that is granted is made subject to 
certain standard conditions, e.g. . that approval is limited 
to the project as set forth in the application, that all 
requisite additional licenses and official consent will be 
obtained, and that all information subsequently requested 
by the Commission will promptly be provided. 32/ Further- 
more, individual conditions, tailored to each separate 
development, are usually imposed, often at the behest of 
other state agencies. Such conditions seek to insure, for 
example, ample water of good quality at the site, improved 
roads and traffic circulation patterns, and adequate 
sewage disposal. 

Specific conditions attached to permits are 
usually based on recommendations of other state agencies. 
The quality of these recommendations varies significantly 
from agency to agency, according to Henry Warren, the 
Chief of the Site Location Bureau, but the Commission has 
tended to give great weight to the expertise of the Soil 
and Water Conservation Commission and the state Highway 
Commission whenever they make firm recommendations. 33/ 

The attitude of the various agencies toward the Law is 
somewhat ambivalent, Warren observes. On the one hand 
they resent the increased responsibilities given them 
without any complementary budget increase, but on the other 
hand the Law gives them the power to enforce many types of 
criteria that were formerly only advisory. Thus, for 
example, the preservation of topsoil on building sites, 
long a goal of the soil conservation people, can now be 
made a firm requirement. 34/ 

The construction of central sewage systems is a 
typical condition attached to residential development 
proposals on the recommendation of the Soil and Water 
Conservation Commission. 35/ Informal guidelines have 
been published by the Environmental Improvement Commission 
dealing with sub-surface sewage disposal, which is a 
serious problem throughout New England, owing to the low 
absorption capacity of the soil. The Guidelines require 
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that the provisions of the Maine Plumbing Code be followed, 
and that leaching fields for the disposal of sewage be 
located at greater distances from waterways when the 
percolation capacity of the soil is less adequate, as shown 
by the "Soil Suitability Guide for Land Use Planning in 
Maine." 36/ It has been estimated that 85 per cent of the 
land in Maine is unsuitable for such disposal systems, and 
the figure rises to nearly 100 per cent of the land around 
lakes, where much of Maine's residential development takes 
place. 37/ 



Legislation enacted in 1971 will enable the 
Commission to substitute formal regulations for these in- 
formal guidelines on which it now relies. The new amend- 
ment replaces the narrow mandate to make reasonable rules 
and regulations relating to the conduct of hearings with 
the crucial Commission power to "adopt, amend and repeal 
such reasonable regulations as it deems necessary to carry 
out this Title or any other laws which it is charged with 
the duty of administering." 38/ 



Judicial Review 



Decisions of the Commission may be appealed 
directly to the Supreme Judicial Court within 30 days. 
Review is confined to deciding whether the written record 
of the hearing contains substantial evidence to support 
the Commission's order, and whether the Commission acted 
"regularly" and "within the scope of its authority." 

The judicial review portion of the Law left some 
gaps. It provides for appeals from orders issued after a 
hearing , but does not deal with the question of appeal from 
orders imposing conditions without a hearing. Nor does the 
Law deal with the problem of appeal from the Commission 
order deciding whether or not a development is exempt from 
the Law. 39/ Finally, the Site Location Law states merely 
that appeal may be carried "to the Supreme Judicial Court" 
and neglects to add "sitting as the Law Court," which 
specification is customary in Maine for appeals of that 
type . 40/ 



The Maine Supreme Court resolved some of the ambi- 
guities surrounding the statute's judicial review provisions. 
In King Resources v. Environmental Improvement Comm'n , 41/ 
the Maine Court held that the Law's treatment of review is 
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not exclusive, at least where no hearing has been held nor 
any order issued, and that appeals would be heard by the 
Law Court. 



Effectiveness of Administration 



Because of the inadequate budget the Commission 
has been able to allocate only one staff member and an 
assistant to process all site location applications. They 
are assisted informally by the staffs of other state 
agencies, but the Commission itself has no staff for the 
investigation of information contained in applications or 
the enforcement of conditions attached to permits. Accord- 
ing to those familiar with the background of the Law, the 
legislative intent was that the Commission could gather all 
necessary information from applicants and from the reviewing 
agencies without an investigative staff of its own, because 
any facts which needed to be verified could be investigated 
by the appropriate reviewing agency. 42/ 

At first blush one might surmise that an over- 
worked two-man staff sitting in the state capitol would 
find it impossible to discover what development was taking 
place in a state the size of Maine, so that violation of 
the Law would be easy and frequent. Despite its handicaps, 
however, most observers feel that the Commission doesn't 
miss much. David O'Brien, one of the officers of the 
Natural Resources Council, says the Commission has done a 
"fantastically good job with a limited budget." 43 / From 
an opposite perspective, Phillips Lewis, president of Sun 
Federal Savings and Loan Association in Portland, observed: 
"If their objective is to give overriding consideration to 
preservation of the environment^ they've done a hell of a 
job." 44/ Al Waxier, retired president of the Homebuilders' 
Association of Maine, went so far as to assert that, since 
the passage of the Site Location Law, the Environmental 
Commission has become the most powerful instrumentality in 
the state. 45/ 

The Commission's general awareness of new 
development activity can be attributed to the fact that the 
Law has aroused a great deal of public interest, so that 
local conservationists usually call the Commission about 
proposed developments in their local area. Also,,, the field 
staff of other agencies would be likely to report new 
development activity. 46/ Moreover, the general economic 
conditions in Maine over the past two years have not 
stimulated a large volume of development activity. 47/ 
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But even when one takes into account the adverse 
economic conditions prevailing in Maine, combined with a 
hypothetical reduction in building activity resulting 
from the Law itself, it is surprising that the Commission 
has processed only 136 applications in 15 months. 48/ 

The small quantity probably reflects the fact that the 
Commission has been quite selective about exercising its 
pollution-control jurisdiction. Thus, for example, 
waste-discharge licenses for emissions into existing 
sewer systems have been required only where the effluent 
increased the load "significantly," i . e. , by 25% or more. 49/ 
In general the Commission is exercising its jurisdiction 
within urban areas only to a limited degree. 

The real administrative gap is the failure to 
check back to see whether conditions attached to development 
permits are being followed. Charles Boothby, director of 
•the Soil and Water Conservation Commission, described com- 
pliance with these conditions as "totally inadequate." 50/ 
The Commission hopes to employ engineering consulting firms 
on a part-time basis for field investigations next year. 51/ 

The absence of staff for investigation and 
enforcement has made it difficult for prospective buyers 
of real estate to determine whether the property has been 
developed in accordance with the Law. Financial institu- 
tions would like to see the Commission issue certificates 
of compliance in order to put these doubts to rest. 52 / 



The Impact on the Environment 

The Site Location Law was primarily the result 
of concern over a number of large oil-oriented industrial 
proposals along the Maine coastline. The public has 
therefore awaited with great interest the Commission's 
decisions on these proposals. 

The first such proposal to reach the Commission 
was declared exempt under the Law's grandfather clause by 
the Supreme Judicial Court in King Resources v. Environmental 
Improvement Commission , so the merits of the case were not 
reached by the Court. 53/ The application filed by Maine 
Clean Fuels, Inc. had no claim for an exemption, however, 
and it was denied by the Commission on July 21, 1971. 54 / 

In the Maine Clean Fuels case a seven-man 
corporation, Maine Clean Fuels, Inc., applied to the 
Commission for permission to construct a 202, 000-barrels- 



2C 






197 



per-day refinery on Sears Island in Penobscot Bay. The 
applicant argued that its proposal would provide numerous 
jobs for the economically depressed Searsport area, but 
the Commission refused to consider this issue: 

[T]he consideration of economic benefits 
that may accrue to the State of Maine or 
the Searsport area [is] not included in 
the statutory criteria which would allow 
the Commission to approve or deny an 
application for Site Location 

A Notice of Intent to file an 
late in August, but Donaldson Koons, who 
Commission at the time of the decision, does not think there 
will actually be an appeal. Apparently, Maine Clean Fuels 
is not challenging the jurisdiction of the Commission or the 
validity of the Law. Rather, it is appealing the decision 
on the factual record which, in Koons ' opinion, is in such 
bad shape that the matter will probably be dropped by the 
applicants entirely. 

In essence, the Commission objected to the state 
of the plan and application submitted as well as the environ- 
mental effects of siting a refinery on the recreationally 
oriented Penobscot Bay. According to Koons, the applicants 
demonstrated a clear lack of planning in that their cost 
estimates varied between $5 and $30 million for the project, 
they had no concept as to the turning circle required by the 
tankers which would serve the refinery, and the plan presented, 
when placed as an overlay over the Island Site, "hung over" 
considerably on all sides. Among other things, the record is 
said to disclose wholly inadequate financing by Maine Clean 
Fuels, whose sole asset appears to be an import quota of 
100,000 barrels per day into Maine. Apparently it would be 
the intent of the applicants to arrange for a certain oil 
company anxious for an Atlantic Coast foothold to build the 
refinery. Koons indicated that in the future such applica- 
tions would not be accepted, but that the Commission really 
bent over backwards to give the applicants a hearing in this 
case. 56/ 



app roya bv*55/ 

appeal was filed 
Was Chairman of the 



But while these two oil refinery cases have captured 
the headlines, the number of proposals for heavy industry 
has been minimal. 57/ The state's Department of Economic 
Development has adopted a policy of "development through 
conservation," says Assistant Director Jim Dorsey,- and 
encourages only light industry to come to Maine. 58/ 
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Consequently, the Commission's real workload has 
been the processing of permits for residential subdivisions. 
As of August 5, 1971, 83% of the applications processed by 
the Commission have been for the construction of housing, 
about half of these for seasonal housing. 59/ 

Some concern is expressed that the Commission's 
actions are aggravating the state's housing shortage. The 
Director of the State Housing Authority, Eben Elwells, 
feels that the Commission's tough attitude toward subdivi- 
sions is driving poor people into mobile homes. Mobile 
home sales are currently outrunning permanent home starts 
by a ratio of three to one! 60/ Portland banker William 
Graham feels the Commissioners do not grasp the full econo- 
mic implications of their decisions. 61/ 

The staff of the Commission does not concede that 
its subdivision standards are unfair. But the past president 
of the Homebuilders' Association, Al Waxier, says he is 
personally aware of a number of builders who moved to other 
states after the Law went into effect. 62/ 

Some friction between the Commission and local 
reviewing agencies has sprung up when the locality believed 
that it was better able to weigh the factors behind an 
application. Thus, the planning board for the City of 
Portland was annoyed that the Commission should have dis- 
regarded its approval of King Resources' application to 
build modernized dock facilities in Portland's harbor. Don 
Megathlin, head of the Portland Planning Board, stated that 
if a situation arose again where his agency and the City 
Council favored a project which the Commission subsequently 
disallowed, he "wouldn't hesitate one minute to go to court" 
to challenge the validity of the Commission's "quality of 
design" and "impact on environment" criteria. 63/ Most 
local governments, however, seem to be pleased with the 
"reasonableness" and "cooperativeness" of the Commission 
as presently constituted, and view the Site Location Law 
as an extra back-up to their own efforts. 64/ 

The existing harmony between state and local 
government undoubtedly stems from the fact that much of 
Maine is wholly without land use controls. Only one-third 
of Maine's townships are "organized" into municipal corpora- 
tions, and of these, only 15% are zoned. Even the state's 
capital, Augusta, is without a zoning ordinance. 65/ Many 
more municipalities will be exercising land use controls 
in the near future, however, because a 1971 statute grants 
municipalities authority to "plan, zone and control the 
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subdivision of land . . . any part: of which [lies] within 
250 feet of the normal high water mark of any navigable 
pond, lake, river or salt water body . . and provides 

that "If any municipality fails to adopt zoning and sub- 
division control ordinances for shoreland areas ... by 
June 30, 1973 or if the Environmental Improvement Commission 
. . . [finds] that particular municipal ordinances because 

of their laxity and permissiveness fail to accomplish the 
purposes outlined . . ."it shall adopt ordinances for the 

municipalities. 66/ 

Since only 15% of "organized" Maine townships are 
zoned there is clearly a good deal of shoreland on navigable 
streams (defined as any waterway upon which a log can be 
floated) which will fall under the jurisdiction of the Com- 
mission. In order to ease the burden of local communities 
unused to land use regulation, the Commission plans to set 
up some performance criteria which will provide that with 
given topographical conditions a local ordinance should 
not permit uses in excess of given densities. 67/ Henry 
Warren predicts that 85% of the cities and towns of the 
state will soon adopt zoning because of this statute. 68/ 

Some observers believe that in the long run the 
Site Location Law may be seen as more of a stopgap remedy 
than a permanent solution. James Haskell, Director of the 
Land Use Commission, believes that the need will be in- 
creasingly recognized for a system of regulation tied into 
an overall state plan. 69/ As local governments increas- 
ingly adopt land use controls the need for state involvement 
will lessen. 70/ State Planning Director Phil Savage fears 
that the Law's complete emphasis on environmental protection, 
and the Commission's inability to even consider social and 
economic needs, will some day produce a counterreaction. 71/ 

The staying power of regulatory programs is 
notorious, however, and it would be foolish to predict the 
demise of the Site Location program. Bill Adams sees the 
future bringing a sharper definition of the Commission's 
powers but no weakening of its regulatory authority. 72/ 

The major question for the future is whether the state can 
expand the Site Location Law into a more comprehensive 
land regulatory system that leaves the local issues to 
local governments but deals with major development pro- 
posals in the framework of a broader conception of state 
planning than the current Law contains. 
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FOOTNOTES 



1/ 38 Me. Rev. Stat. Ann. §§481-88 (Supp. 1970). For 

a discussion of some of the other legislation see 
22 MAINE L. REV. 481 (1970). See also Elizabeth 
Haskell, "Managing the Environment: Nine States 

Look for New Answers, " (Smithsonian Institution, 

1971) . 

2/ Interview with Henry Warren, Chief of the Site Loca- 
tion Bureau, Environmental Improvement Commission, 
August 9, 1971. 

3/ The "inland coast" has attracted the majority of new 
developments, priced away from elegant spots along 
the Atlantic Shore. Interview with Henry Warren, 

May 4, 1971. 

4/ See John McDonald, "Oil and the Environment: The 

View From Maine," FORTUNE (April, 1971, at p. 84). 

5/ Interview with Orlando Delogu, Professor of Law, 

University of Maine, and member of the Environmental 
Improvement Commission, March 24, 1971. 

6/ The statement of purpose indicates the major focus 
of the legislation: "The Legislature finds . . . 

that many developments because of their size and 
nature are capable of causing irreparable damage 
to the people and the environment in their surround- 
ings; that the location of such developments is too 
important to be left only to the determination of 
owners of such developments . . . ." 38 Me. Rev. 

Stat. Ann. §481. 

7/ Interview with Orlando Delogu, March 24, 1971. 

8/ See 38 Me. Rev. Stat. Ann. §488. In 1971 the law 

was amended to require permission from the Commission 
for transmission lines carrying 125 kilovolts or 
more. Interview with Steve Murray, Assistant Attorney 
General, August 12, 1971. 

9/ Id., at §481. 

10/ Id . at §482(2). In 1971 the legislation was amended 
to require buildings exceeding 60,000 square feet 
of "total floor" area rather than "ground floor" 
area to obtain permits. 
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11/ Interview with Orlando Delogu, March 24, 1971. 

12/ Interdepartmental Memorandum dated March 5, 1970, 

from John R. Patterson, Assistant Attorney General, 
to William R. Adams, Director, Environmental Im- 
provement Commission. 

13/ Interview with Peter Bradford, August 12, 1971. 

14/ Interview with Donaldson Koons, then Chairman and 
now member. Environmental Improvement Commission, 
September 9, 1971. 

15/ Id. 

16/ 38 Me. Rev. Stat. Ann. §361 (1964). 

17/ Interview with Orlando Delogu, March 24, 1971. 

18/ 38 Me. Rev. Stat. Ann. §361 (1964). 

19/ Public Laws of the 105th Assembly, Ch. 489 (1971). 

20/ Interview with Phillip Savage, Director, State 
Planning Office, August 10, 1971. 

21/ Interview with William Adams, now Director, Depart- 
ment of Environmental Conservation, August 11, 1971, 

22/ Public Laws of the 105th Assembly, Ch . 457 (1971). 

23/ Interview with James Haskell, Director, Land Use 
Commission, August 10, 1971. When development is 

proposed in the unorganized territories the En- 
vironmental Improvement Commission by informal 
agreement with the Land Use Commission refers the 
proposal to the Land Use Commission and abides by 
its judgment. Interview with Henry Warren, March 
25, 1971. 

24/ 38 Me. Rev. Stat. Ann. §482(2) (1970). 

25/ Interview with Donaldson Koons, May 4, 1971. 

26/ Interview with Henry Warren, March 25, 1971. 

27/ Interview with Henry Warren, May 4, 1971. 
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28/ Id. 

29/ Interview with Donaldson Koons, September 9, 1971. 

30/ Public Laws of the 105th Assembly, ch. 414 (1971). 

31/ 38 Me. Rev. Stat. Ann. §484. 

32/ Interview with Henry Warren, May 4, 1971. 

33/ Interview with Henry Warren, August 9, 1971. 

34/ Interviews with Henry Warren, March 25 and May 4, 
1971. Interview with Roger Mallin, chief of the 
Planning and Traffic Division, State Highway De- 
partment, August 11, 1971. 

35/ Interview with Charles Boothby, Director, Maine 

Soil and Water Conservation Commission, August 16, 
1971. 

36/ Maine Environmental Improvement Commission, Guide- 
lines (undated) . 

37/ Interview with Donaldson Koons, September 9, 1971. 

38/ Public Laws of the 105th Assembly, Ch. 256 (1971). 

39/ 38 Me. Rev. Stat. Ann. §487. 

40/ Interview with Steve Murray, May 4, 1971. 

41/ King Resources v. Environmental Improvement Com- 
mission , 270 A.2d 863 (Me. 1970). 

42/ Interview with James Haskell, March 25, 1971. 

43/ Interview with David O'Brien, Maine Natural Resources 
Council, August 12, 1971. 

44/ Interview with Phillips Lewis, Sun Federal Savings 
and Loan Association, August 13, 1971. 

45/ Interview with A1 Waxier, past president (1969-1971) 
of the Homebuilders' Association of Maine, August 13, 
1971. 
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Interviews with Henry Warren, March 25 and August 9, 
1971. 



Interview with William Adams, August 11, 1971. 

Interview with Donaldson Koons, September 9, 1971. 

Interview with Henry Warren, August 9, 1971. 

Interview with Charles Boothby, August 16, 1971. 

Interview with Henry Warren, August 12, 1971. 

Interview with Charles Moreshead, Attorney, Augusta, 
Mine, August 11, 1971. 

270 A. 2d 863 (Me. 1970) . 

In the Matter of Maine Clean Fuels, Inc., Site Loca- 



tion No. 29-0166-14190 (July 21, 1971). 
Id. 



Interview with Donaldson Koons, September 9, 1971. 

None of the other oil terminal proposals have 
materialized in the form of an application to the 
Commission. Interview with Henry Warren, August 12, 
1971. 



Interview with Jim Dorsey, Assistant Director, Maine 
Department of Economic Development, August 11, 1971. 

Interview with Donaldson Koons, September 9, 1971. 

Interview with Eben Elwell, Director, Maine Housing 
Authority, August 13, 1971. See The Maine Times , 
October 1, 1971, at p. 2. 

Interview with William Graham, head of the real 
estate department, Portland Savings Bank, August 13, 
1971. 

Interview with A1 Waxier, August 13, 1971. 

Interview with Don Megathlin, Director, Portland 
City Planning Board, August 11, 1971. 
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64/ Id . Interview with William McDonald, Director, 

Andaskagon Regional Planning Commission; interview 
with Merle Goff, City Manager, Bangor, August 12, 
1971. 

65/ Interview with Donaldson Koons , September 9, 1971. 

66/ 12 Me. Rev. Stat. Ann. §4813 (1971). The Land Use 

Regulation Commission has the same duty for "un- 
organized" townships. 

67/ Interview with Donaldson Koons, September 9, 1971. 

68/ Interview with Henry Warren, August 12, 1971. 

69/ Interviews with James Haskell, March 26 and 
August 10, 1971. 



70/ 

71/ 

72/ 



Interview with 
interview with 

Interview with 

Interview with 



John Salisbury, August 11, 1971; 
James Haskell, August 10, 1971. 

Philip Savage, August 10, 1971. 

William Adams, August 11, 1971. 
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MASSACHUSETTS WETLANDS PROTECTION PROGRAM 



Protection of Massachusetts' coastal wetlands be- 
gan in 1963, with the enactment of the Jones Act, 1/ which 
requires developers who seek to alter the natural character- 
istics of coastal wetlands (by removing, dredging or filling) 
to apply to the Massachusetts Department of Natural Resources 
for a permit. The purpose of the Jones Act is to allow the 
Department to impose limitations upon such developments suf- 
ficient to help preserve the ecological conditions necessary 
for shellfish and marine fisheries. The Act does not au- 
thorize the Department to prohibit development. 

This limited form of protection for coastal wet- 
lands is gradually being replaced by "protective orders" 
issued under the Coastal Wetlands Act of 1965. 2 / Protec- 
tive orders issued by the Department prohibit any altera- 
tion (except under carefully-controlled circumstances) of 
large coastal wetland areas defined and mapped in each order. 
The permit requirements of the Jones Act are superseded when 
a protective order is adopted for a coastal wetlands area, 
because the protective orders are much more restrictive 
than the permits. 

Protective orders (conservation restrictions) have 
now been recorded against 17,915 acres of coastal wetland, 
and orders are currently pending against another 25,446 
acres. 3/ In the near future, therefore, the Department 
will have recorded conservation restrictions covering 
44,000 of the approximately 60,000 acres of coastal wet- 
lands in Massachusetts. 4/ Thus the Jones Act will soon be 
obsolete, except where landowners manage to prevent their 
wetland property from being included in a coastal protective 
order . 



Massachusetts protects inland wetlands under the 
Hatch Act of 1965. 5/ Like the Jones Act of 1963, the Hatch 
Act requires developers who contemplate projects involving 
filling and dredging of inland wetlands to apply to the De- 
partment for a permit. The Department, in order to preserve 
public and private water supplies and to insure property flood 
control, attaches conditions to the permits to limit the 
project's detrimental effect on the inland wetlands involved. 
No denial of development rights is contemplated. The Hatch 
Act is somewhat weaker than the Jones Act, because agricul- 
tural lands are exempted. 
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Protective orders for inland wetlands, similar 
to coastal protective orders, were authorized by the Massa- 
chusetts legislature in the Inland Wetlands Act of 1968, 6/ 
but inland protective orders have not yet been issued by 
the Department, and a number of difficulties concerning the 
Inland Act may cause inland wetlands to be protected at a 
much slower rate, and less completely, than coastal wetlands. 



Background of Massachusetts Wetlands Legislation 

Very little opposition was offered in 1963 arid 
1965 to the bills protecting coastal wetlands (the Jones 
Act and the coastal Wetlands Act) . 7_/ Development pressures 
on the coast were not strong, and numerous studies (includ- 
ing one by the Department of Natural Resources, which spon- 
sored the legislation) demonstrated quite clearly the value 
of coastal wetlands for flood and storm protection, recrea- 
tion, and the long-term productivity of the fishing industry. 8/ 

The values of inland wetlands were not yet clearly 
established, but the Hatch Act of 1965, offering initial pro- 
tection to such areas, was passed easily due to the accep- 
tance of the coastal acts, and the fact that inland farmers, 
developers, and municipal officials had not been alerted to 
the danger that regulation of inland wetlands could deprive 
them of land for expansion. 

By the time the Inland Wetlands Act was first pro- 
posed by the Department in 1967, however, the potential ef- 
fect of wetlands regulation on the supply of inland develop- 
ment sites and agricultural lands had become clear. Also, 
the 1967 Department study 9/ of inland wetlands was not as 
convincing as the earlier studies of coastal wetlands had 
been. Inland wetlands had been popularly considered "mos- 
quito havens, wastelands," fit only to be reclaimed for 
development, and this attitude was not fully overcome. 

Strong opposition was offered against the 1967 
bill by realtors, residential developers and by the Farm 
Bureau Federation. The bill was defeated in 1967, and 
passed in 1968 only after various amendments weakening its 
effectiveness had been passed. According to one observer, 
the bill would not have passed even then except for the 
previous summer's destructive floods in several inland 
areas, which had aroused public demands for some sort of 
state regulation. 10/ It was ironic that one of the amend- 
ments weakened the Department's authority to regulate inland 
flood plain areas, leaving such regulation substantially up 
to fragmented local control. 11/ 
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Protection of Coastal Wetlands 



Coastal protective orders are the most significant 
portion of the Massachusetts wetlands protection program. 
Permits may be required, under the Jones Act, for the al- 
teration of the relatively few coas tal we t lands not restricted 
by protective orders, but the Jones Act has been, or soon 
will be, superseded by the Coastal Wetlands Act. Protective 
orders issued under the authority of the Coastal Wetlands 
Act are comprehensive in scope (covering entire wetlands 
areas), and effectively prohibit any substantial development 
activity in the area protected. They are adopted only after 
extensive local hearings held by the Department. 

Many owners apparently welcome the restrictions in 
the protective order, realizing that the natural state of 
their property will remain undisturbed by any neighboring 
developments because the order prohibits development in the 
entire area. 12/ Also, the state emphasizes to owners that 
the order does not grant the general public any rights to 
use the owners’ property, and that the owner retains all 
private property rights and the right to enjoy his property 
in privacy as long as he does not seek to develop it in vio- 
lation of the order. 13/ 

The purpose of protective orders, as specified in 
the Coas tal • Wetlands Act, is to protect "wildlife and marine 
fisheries." The Act gives the Department the authority to 
"adopt . . . orders regulating, restricting or prohibiting 

dredging, filling, removing or otherwise altering, or pol- 
luting, coastal wetlands." 14/ Coastal wetlands which may 
be protected by the Department include "any bank, marsh, 
swamp, meadow, flat or other low land subject to tidal ac- 
tion or coastal storm flowage and such contiguous land as 
the commissioner [of Natural Resources] reasonably deems 
necessary . . . . " 15/ Thus the powers of the Department 

under the Coastal Wetlands Act are quite broad, as to both 
the type of regulation which can be imposed and the defini- 
tion of coastal wetlands which may be protected. It is 
particularly significant that protective orders may cover 
meadows and "such contiguous land [to the coastal wetlands] 
as the commissioner reasonably deems necessary." 



Delineation of Areas to be Protected 

The first step for the protection of coastal wet- 
lands is for the Department personnel to gather the informa- 
tion necessary to locate such wetlands, decide the precise 
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areas to be protected, and determine land ownership in these 
areas. The Department has proceeded by consulting with 
planning agencies and obtaining copies of all local and 
regional plans, as well as any other information pertaining 
to wetlands areas which these agencies wish to offer. Local 
conservation commissions are also consulted. 16/ 

Because available maps are almost always somewhat 
outdated. Department personnel conduct an on-site investiga- 
tion of the area under consideration to determine the loca- 
tion and extent of coastal wetlands. The inspection is some- 
times done from the air, but that method is too expensive to 
be applied generally. Usually the work is done by a man on 
the ground; it may require two days to two weeks for a 
given town, depending upon the extent of wetlands and the 
accuracy of available maps. 17/ 

When this investigation is completed, the Depart- 
ment prepares a tentative map of the area to be protected, 
and consults local assessor's maps to determine the ownership 
of the land affected. At this stage an effort is made to 
include any land, and any landowner, whose wetland status 
is uncertain. This tendency to err in favor of inclusive- 
ness is based on a desire to avoid the administrative prob- 
lems that would result later if an order were eventually 
to affect landowners who were not given notice of the public 
hearing. Should that happen, the Department would have to 
conduct a second hearing for those owners who received no 
notice of the first one, and the extra time and expense 
would be considerable. 18/ 

When the proposed order has been prepared by the 
Department, those persons registered as owners of the sub- 
ject property upon local assessors' maps are notified by 
certified mail, at least three weeks in advance, that a 
hearing on the order will be held in their local community. 

No other private persons are so notified. 19/ Notice is 
also given to interested state agencies. Hearings, con- 
ducted by the Commissioner of Natural Resources, are held 
in each town in the area covered by the order. 

Recently a new feature has been added to the De- 
partment's contact with local communities. Before the pub- 
lic hearing. Department officials spend a few days in the 
town, meeting informally with property owners affected by 
the proposed order. These preliminary meetings provide an 
opportunity to answer many specific individual questions 
that would otherwise consume valuable time at the public 
hearing. 20/ 
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At each hearing the proposed order is presented 
for discussion and officials of the Department explain the 
effect of the order and the reasons it will be beneficial 
for the particular community. Throughout this presentation 
the Commissioner emphasizes that the preliminary order is 
only a proposal and that the comments of the members of the 
local community are welcomed and will be taken into considera- 
tion in preparing the final order. 21/ Following the pre- 
sentation by Department officials, the floor is opened to 
questions and' commen ts . 

At the conclusion of the hearing, the Department 
makes available to affected property owners a form on which 
they can request a personal appointment with a state officer. 
This appointment will usually involve a visit by the state 
officer, a marine or wildlife biologist, to the particular 
owner's property to explain the effect the protective order 
will have. If the request for an on-site visit reflects 
serious objections to the order the visit becomes the first 
stage of negotiations between the property owner and the 
Department regarding application of the order to particular 
property . 



Once negotiations with landowners are complete, 
the Department draftsmen plot the boundaries of the order 
on copies of the local assessor's maps and record these 
maps, with copies of the written order, as conservation re- 
strictions against the land involved. The orders thereby 
are made known to anyone examining the title to the property. 

The local hearing process is very time consuming, 
because each hearing requires several weeks of staff prep- 
aration, as well as the time required to hold the hearing 
and revise the order after negotiations with landowners. 22/ 

At the present time there is only one wildlife biologist who 
conducts the on-site surveys to map coastal wetlands and 
later visits individual landowners who request a meeting 
with a state officer. This same field biologist is also 
responsible for investigating all applications for Jones 
Act permits, so it is not surprising that progress is often 
slow. After a public hearing on a protective order it usually 
requires six to nine months to carry out the on-site visits, 
prepare the final mapping of the order, and record the order. 23/ 

It has taken the Department more than five years to 
hold 25 hearings covering approximately two- thirds of the 
coastal wetlands in the state and to record final protective 
orders covering approximately one-third. 24/ Approximately 
20 more hearings are planned for remaining coastal wetlands 
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areas totaling about 15,000 acres. 25/ At the planned rate 
of about one hearing a month, it should require a little 
more than two years to hold these hearings and record pro- 
tective orders against the remaining coastal wetlands. 26/ 
Despite the fact that only about one-half of coastal wet- 
lands have been protected .to date, the Department feels the 
coastal program has been successful, and conservationists 
in the state seem to agree with the view. 27/ Protective 
orders have been recorded or are pending against about 44,000 
acres of wetlands property in Massachusetts, and this is 
viewed as a significant accomplishment by bo th the Depart- 
ment and conservationists. 28/ 



Nature of Protective Orders 



In final form, a coastal protective order consists 
of a written order accompanied by a map outlining the pro- 
tected wetlands. The map can be overlaid on the tax assessors' 
maps to show ownership. A reduced version of such a map is 
shown on the next page. 

The order details uses which are allowed without 
qualification (such as recreation, hunting, and maintenance 
of wildlife shelters, and grazing of stock), uses which are 
allowed subject to certain conditions (roadways, underground 
utilities, and mooring slips), and uses which are allowed 
only by special permit (excavations for boat channels, 
beaches, boat launching ramps). No uses are allocated to 
particular plots within the area of the protective order, 
because the Department feels that no one part of a wetlands 
area is particularly appropriate for any given allowable 
use. Uses are allowed with conditions or by special permit 
solely to maintain strict control over any filling and dredg- 
ing activity which goes on, not to control the location of 
the use. 



The orders limit filling or excavation except as 
expressly allowed in the order or by special permit, and 
provide generally that "no person shall perform any act or 
use said . . . wetland in a manner which would destroy the 

natural vegetation of the . . . wetland ... or otherwise 
alter or permit the alteration of the natural and beneficial 
character of the . . . wetland." 29/ 

The boundaries of the protected area reflect 
negotiations which have been undertaken with landowners. 
Where it seems clear to the Department that no economic use 
will remain for a given parcel, and the owner is threatening 
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to protest, the Department would probably alter the boundaries 
of the order to allow an economic use or exempt the entire 
parcel from the order. The Department has been very reluc- 
tant to impose restrictions where eminent domain proceedings 
may be necessary. But so far no extensive alterations of 
boundaries have been made necessary by landowner objections, 
because relatively few owners have raised objections. 30/ 

Relatively few property owners in the protected 
area even file a request for an on-site visit by a state 
official. Over the last several hearings the requests for 
such special visits have represented an average of about 
5 % of the landowners affected. 31/ Furthermore, most 
such requests do not reflect serious objections to the 
protective order. Many involve owners who are basically 
unopposed to the restriction and have no special problems 
on their land but want specific reassurances as to the effect 
the order will have. Many others involve real but minor 
questions about private beaches, boat channels, or other 
small-scale activities, some of which are often permitted 
by the conditional use and special permit use provisions of 
the protective order. The state officer can usually nego- 
tiate a reasonable solution with the owner, The field biol- 
ogist and his superiors in the Department are careful not 
to allow uses which violate the purposes of the program, but 
they try to accommodate reasonable requests and desires on 
the part of owners. 32/ 

A third, but very small category of requests con- 
sists of those from owners who received notice of the public 
hearing but actually own no wetlands. These cases arise 
from the tendency toward overinclusiveness mentioned earlier 
and are settled easily once the mistake is discovered. 

The most significant requests for on-site visits 
are those from people who oppose strongly the restrictions 
embodied in the protective order. Some of them do not oppose 
the intent of the Act and the order but dislike state imposi- 
tion of protective measures. Others care little about the 
environmental aspects of the program and are concerned pri- 
marily about the value of their real estate investments. 

Both types are likely to make demands that the field officer 
cannot meet and further negotiations with the Department are 
necessary. Contact with higher officials may soften their 
resistance, but, in any event the Department has apparently 
been forced to make very few important concessions. 33 / 
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If a negotiated settlement acceptable to the 
owner cannot be achieved, the difficult review procedure 
acts as an effective deterrent to continued objection in 
many cases. Consequently, the number of formal objections 
that are eventually filed is very low. 

There has been no change of boundaries by the De- 
partment once initial negotiations with owners are complete 
and an order is finally adopted, although the Department has 
the authority to "amend" the orders. 34/ The Department views 
these orders as permanent conservation restrictions on wet- 
land areas, and does not contemplate allowing individual land- 
owners to petition for removal of the restriction from their 
land once the order is finally adopted. 



Role of Local Authorities 



On its face the coastal Wetlands Act provides no 
role for local authorities. The statute does not even re- 
quire that local officials be notified on the hearing which 
is to be held in their area. No separate hearing is held by 
the town government, and no recommendations are to be sub- 
mitted by the local government to the Department of Natural 
Resources. According to the terms of the statute, the De- 
partment could promulgate an order restricting various uses 
in coastal wetlands, without consulting local authorities at 
all . 



Actual practice under the Act, however, involves 
the Department in informal consultation with town officials 
at various stages of the proceedings. Although the Depart- 
ment does not ask for recommendations while the proposed 
order is being prepared, state officials, including the 
Commissioner himself, usually meet with the town board of 
selectmen before the public hearing is held and explain the 
purpose and operation of the protective order. 35/ In some 
cases local officials not only welcome the regulation but 
encourage the Department to enlarge the protected area, 36/ 
while in others there is local resistance to such state 
intervention in what is regarded as a matter for the local 
conservation commission. 

Quite apart from the Coastal Wetlands Act, some 
towns have purchased substantial areas of salt marsh to pre- 
serve them from development, 37/ and this type of local action 
has facilitated state efforts at protection. Where a local 
government has purchased wetland for conservation purposes, 
that land is unlikely to become the subject of serious land- 
owner objections to the protective order. 
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Some town boards have expressed a desire that the 
state include in the program provisions limiting the real 
estate tax assessments that can be imposed on private prop- 
erty subject to protective orders. 38/ Under present ar- 
rangements the valuation lies within the discretion of the 
local board of assessors, and some town governments ask that 
the state take affirmative action to guarantee tax relief to 
owners of restricted property. Such a guarantee, they main- 
tain, would reduce objections of local property owners. (This 
apparent anomaly of local legislative bodies actively seeking 
what amounts to a reduction in their tax income can be ex- 
plained by the fact that most wetlands are assessed at a 
fairly low level in the first place.) In any event, legis- 
lation to provide for such limitation on assessments will 
be introduced in the 1972 legislative session. 39/ The De- 
partment recognizes the importance of this problem, but so 
far has avoided taking any official position regarding 
state-imposed tax relief. 40/ Apparently the Department 
wishes to avoid the intense political debate such an effort 
might open up, because it might stimulate unfavorable atten- 
tion to the entire wetlands protection program. 

Generally the towns in coastal areas have shown 
little active interest in regulating use of wetlands and 
are content to leave such regulation to the state. There 
are exceptions, however. The Town of Duxbury was interested 
in regulating and protecting its own wetlands. In that case 
the Department had no objection to allowing the town to hire 
its owns experts, plan the regulation of the wetlands, and 
in effect do all the work ordinarily done by the Department. 
Most towns, however, are unwilling or unable to undertake 
such a program and prefer to accept s.tate regulation. 

One important aspect of the state-local relation- 
ship in the coastal wetlands protection program is that a 
protective order recorded by the Department does not pre-empt 
more restrictive local regulation of wetlands. It is still 
open to town boards to adopt further restrictions if it should 
wish to do so. 41/ State action in subjecting an area to 
protective orders is not intended to reflect on the adequacy 
of local action already taken or likely to be taken in the 
near future. Rather the Department hopes to provide a mini- 
mum level of comprehensive protection for all coastal wet- 
lands in the state and leave each local community free to 
tighten restrictions according to its own desires. 
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Judicial Review and Eminent Domain Proceedings 

After a final order has been recorded and notice 
sent to property owners, there are quite strict provisions 
governing judicial review of the order. The Coastal Wet- 
lands Act permits an objecting landowner to petition the 
superior court for review of the order as it affects his 
land, but such action can only be taken during the 90-day 
period after the owner receives notice of the final order. 

The remedy which the court may grant is limited by the terms 
of the Act to vacating the order as it applies to the parti- 
cular property. These limitations are specifically desig- 
nated in the statute to be the exclusive methods of chal- 
lenging coastal protective orders. 42/ 

After the 90-day period has expired for a parti- 
cular landowner, he is allowed no appeal under the statute; 
and a court finding that an order is unreasonable with re- 
spect to a particular piece of property is not to affect any 
other land, if the Massachusetts courts uphold these limi- 
tations, coastal orders will be substantially free from legal 
challenge shortly after they are recorded and owners are 
notified, and the state will be relieved of the potential 
burden of paying compensation. 

Courts in Massachusetts appear to be generally 
sympathetic to full protection of wetlands areas, but thus 
far no court decision has dealt with the validity of the 
90-day limitation on petitions for judicial review. 43/ 

It is conceivable that the courts will recognize the limita- 
tion as a reasonable effort to settle conclusively the sta- 
tus of protective orders. 44/ 

Under the terms of the statute, if the superior 
court finds an order to be "an unreasonable exercise of the 
police power because [it] constitutes the equivalent of a 
taking without compensation, " the court is to enter a find- 
ing that the order shall not apply to the land so affected. 45/ 
If such a decision is reached by the court, the Department 
has the option of instituting eminent domain proceedings to 
take the property, which could involve the landowner in a 
second court suit. The Department has between $300,000 and 
$400,000 available for condemnation award purposes should 
it ever have need of it. 46/ However, the Department has 
never had to exercise its eminent domain powers in any of 
the 14 coastal areas where protective orders have been 
issued, and a number of factors appear to have contributed 
to this situation: caution on the part of the Department in 

drawing up the orders, the burdensome procedures a landowner 
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would have to follow if he wished to challenge an order, and 
general acceptance by owners of the restrictions imposed. 

The relatively small number of serious objections 
seems to indicate substantial owner acceptance of the orders, 
but at least some landowners who might otherwise object are 
probably deterred by the two court actions which are required 
if negotiations with the Department are unsatisfactory. 

Even if an objecting owner succeeded in permanently re- 
moving an order from his property, he would still be re- 
quired to apply for a permit under the Jones Act for any 
filling or dredging he wanted to undertake. 

Because of such difficulties for the landowner, 
only about 20 owners of the several thousand affected by 
coastal orders have gone to court. 47/ Furthermore, several 
of these cases arose out of administrative errors and were 
settled by consent decree. 48/ All but one of the cases 
were settled before going to trial, but it is not clear 
what concessions the Department may have made to obtain some 
of the settlements. Apparently the state is unwilling to 
concede very much, at least in cases involving major develop- 
ment activity, because the Department has gone to the Supreme 
Judicial Court of Massachusetts in Commissioner of Natural 
Resources v. Volpe involving a 60-acre tract held by a con- 
struction company. The report of the master in the Superior 
Court was extremely unfavorable to the state, 49/ and the 
decision in the Supreme Judicial Court could have an impor- 
tant impact on the wetlands protection program. A decision 
against the validity of the protective order might trigger 
additional challenges by other owners, including challenges 
to the 90-day appeal period. However, Department officials 
emphasize that even a decision against the order in the 
Volpe case, unlikely in any event to be reached for another 
year, will affect only the one site and that few owners are 
likely to be encouraged to institute additional petitions. 50/ 



Protection of Inland Wetlands 



The Hatch Act requires developers to apply for 
permits to alter inland wetlands (excluding agricultural 
lands) while the Inland Wetlands Act provides for the issu- 
ance of protective orders for inland wetlands (also exclud- 
ing agricultural lands, as well as "meadows" — seasonally 
wet flood plain areas. 51/) . 

Under the permit system provided in the Hatch Act 
protection of inland wetlands is relatively weak compared to 
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that afforded by coastal protective orders, for a number of 
reasons. First, the Department does not concern itself with 
a wetland area until a landowner decides to begin work on a 
project, at which time the landowner is required to apply' for 
a permit. The Department must thus rely on obtaining an ap- 
plication from the owner once he decides to begin filling or 
dredging. Since the Department does not have a program to 
inform owners of wetlands about the permit requirements, this 
can cause some difficulties because a landowner often will 
not have notice of the statutory requirements. 

Even if an owner is aware of the Hatch Act, he 
may be uncertain about whether it applies to his land and 
his activities. Por example, his land may be wet only dur- 
ing a portion of the year, as in a flood plain area, and 
he may not think himself required to file for a permit. 

A further weakness of inland permits, as compared 
to coastal protective orders, is that the permits do not 
prohibit development and thus preserve wetlands in their 
natural state but merely impose conditions upon development 
activity to minimize damage to the wetlands involved. As 
discussed in a later section, inland protection orders which 
can prohibit development., have not been particularly effec- 
tive. Moreover, the exemption for agricultural lands weakens 
the overall effectiveness of the Hatch Act. 

Under the Hatch Act a permit is required whenever 
a landowner seeks to undertake filling, dredging, or remov- 
ing of "any bank, flat, marsh, meadow or swamp bordering on 
any inland waters ..." on his property. 52/ The purpose 
of the permit requirements is to protect inland wetlands 
which are essential to public and private water supply or 
proper flood control. Public agencies not specifically 
exempted by the Act have been required by the Department to 
apply for permits whenever such agencies undertake filling 
and dredging in an inland wetland area. 53/ 

The application for a permit and its processing 
are relatively simple. The applicant merely prepares four 
copies of his application, which does not show all aspects 
of the development, but which must locate the project, in- 
dicate the areas of fill and dredging, and describe measures 
taken to reduce harm to the flood control and water supply 
capacity of the wetland involved. General information on 
the nature of the project and its estimated completion date 
is also required. 

Two copies of the application go to the Department, 
one to the town or city having jurisdiction, and one to the 
Department of Public Works- Prior to any final decision on 
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the permit by the Department, the municipality involved 
holds a hearing (within 20 days of receiving a copy of the 
application) and issues recommendations to the Department 
as to "such protective measures as may protect the public 
interest . . . . " 54/ The local recommendations are not 

particularly useful for final decisions on permits, ac- 
cording to the Department administrators, because the local 
government usually suggests denial of the permit, for which 
the Department lacks the authority, or recommends conditions 
beyond the scope of the Department's powers. 55/ However, 
municipalities need not allow a development to proceed under 
a Department permit, since they may adopt their own more 
restrictive regulations. 56/ 

At the same time the municipality is considering 
its recommendations, several state agencies are also review- 
ing the project. The Department of Public Works is given 
the statutory duty to impose measures necessary to protect 
navigable waterways. 5 7/ It will consult with the owner 
and with the Department, then send its decision to each. 

The Department of Public Health makes recommendations re- 
lating to the effect of the project on the quantity and 
quality of the public water supply. The Division of Water 
Resources (within the Department of Natural Resources) 
investigates possible flood control consequences. 58/ The 
Department of Natural Resources normally incorporates all 
these recommendations in the special conditions attached 
to the permit, giving substantial weight to the opinion of 
reviewing agencies in the final content of the permit. 59/ 

Final approval by the Department of a permit is 
not subject to any time limit, but nothing in the terms 
of the Hatch Act prevents a landowner from proceeding with 
his filling or dredging 30 days after filing notice of in- 
tent with the proper authorities. 60/ This means that the 
Department must act quickly to ensure that the conditions 
which it imposes will be effective from the very outset of 
the activity at the site. Usually, therefore, a permit is 
issued within a short time after receipt of the local recom- 
mendations. No formal hearing is held, but "informal" con- 
sultations amounting to a hearing are usually held at the 
Boston offices of the Department. Where a major project is 
involved the Department schedules a preliminary conference 
with the developer at which the entire process is explained 
and the specific requirements are set out. 

The permit is always issued on a standard form, 
containing standard conditions. The standard permit form 
used by the Department contains only one condition relating 
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to the protection of wetlands — that any fill used on the 
project will be clean fill. Any special conditions re- 
garding the amount or location of fill or dredging must be 
typed in. 61/ Wetlands program administrators state that, 
for any major inland project, a state conservation officer 
will visit the site and make recommendations as to any spe- 
cial conditions to be attached. 62/ 

The limitation in the Hatch Act that the Depart- 
ment merely impose conditions rather than deny permits and 
thus prohibit development, was included because the legis- 
lature feared that outright denials could not be sustained 
under the police power. 63/ The power to impose conditions 
is itself restricted to narrow categories. The Department 
may impose only such conditions as are "essential to public 
or private water supply or to proper flood control." 64 / 

This narrow scope of state review under the per- 
mit system has caused both municipalities and conservationists 
to be disturbed, for somewhat different reasons. Municipali- 
ties would like the Department to impose conditions which 
would, for example, exclude an undesirable subdivision, pro- 
hibit buildings above a certain height, or totally preclude 
development in a wetland area they wish to protect. 65/ The 
Department has refused to include such conditions. 

Conservationists are concerned because they feel 
that the conditions which are attached to permits are totally 
insufficient to protect wetlands. One conservation lobbyist 
in the state contends that nine of 10 developments are al- 
lowed to proceed with no substantial conditions whatsoever 
being imposed. 66/ 

One reason for the Department's refusal to impose 
broad conditions on most projects is that it is difficult 
for the Department to find sufficient reasons to prohibit 
an individual owner from filling or dredging, because in 
its judgment the ill effects on the environment from the one 
project involved are negligible. It feels that for most 
wetlands areas, only the cumulative effect of hundreds of 
individual projects will have a significant impact on ecology, 
water quality, or flood control. Regardless of whether 
stronger conditions could be imposed by the Department, it 
seems clear that the protection of wetlands offered by in- 
land permits is substantially weaker than that provided by 
coastal protective orders. 
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Inland Protective Orders 



A somewhat greater degree of protection for some 
inland wetlands may be offered by inland protective orders, 
although this will be impossible to determine until inland 
orders are issued. For a number of reasons, the inland 
protective order system appears likely to be much less ef- 
fective than the coastal system. 

First of all, although the Department's power to 
"adopt . . . orders regulating, restricting or prohibiting 

dredging, filling, removing, or otherwise altering or pollut- 
ing inland wetlands" is virtually identical to the mandate 
of the Coastal Act, 67/ the definition of inland wetlands 
which may be subjected to a protective order is quite narrow. 
The definition includes "any marsh .or swamp bordering on 
inland waters, or any marsh or swamp subject to flooding by 
fresh water." 68/ This definition excludes areas subject to 
only seasonal flooding, 69/ and thus removes the Department's 
ability to regulate flood plains, even though one of the 
purposes of the Inland Act is stated as the protection of 
"flood plain areas." Areas subject to seasonal floods were 
originally included in the bill which became the act regu- 
lating inland wetlands. This provision was deleted, however, 
at the insistence of the Massachusetts Farm Bureau Federa- 
tion, in spite of the Act's agricultural exemption. The 
reason appears to be a fear that such regulation would pre- 
vent a "hard-working farmer" from selling out for real estate 
development. 70/ 

A second weakness of the Inland Act, as compared 
to the Coastal Act, is that it does not provide the Com- 
missioner of Natural Resources with any authority to regulate, 
as he reasonably deems necessary, land "contiguous" to wet- 
land areas. This authority as applied in the coastal wet- 
lands prevents jurisdictional disputes over the exact bound- 
ary of the "wetlands" as defined in the statute. 

A third weakness of the Inland Act is the objecting 
landowner's right to "veto" a protective order merely by 
sending a registered letter to the Department within 90 days 
noting his objections. No court action is involved. If the 
Department is unable to amend the order to the owner's satis- 
faction, it must attempt to purchase the land, paying a fair 
marked price or take it by eminent domain. Any eminent do- 
main proceedings by the Department must be authorized by the 
Governor and his Executive Council as well as by the Board of 
Natural Resources. 
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Thus the Inland Wetlands Act appears in reality 
to be little more than an authorization to the Department 
to negotiate with landowners for a voluntary relinquishment 
of development rights to their property, or a sale of such 
rights to the state. It is possible that, as under the 
Coastal Act, most owners will simply not object, allowing 
the 90-day objection period to lapse and the order to be- 
come effective as to their property. On the other hand, 
inland landowners may react to protective orders under the 
Inland Act much differently than coastal landowners reacted 
to coastal protective orders — perhaps because of less regard 
for the ecological value of inland wetlands in their natural 
state, greater economic incentives for development, or simply 
because of less burdensome objection procedures. 

Where parcels are removed from inland orders by 
landowner veto, the Department hopes to convince local con- 
servation commissions to acquire the parcels, using the argu- 
ment that "the community would be eligible for up to 75% 
reimbursement of the cost of acquisition through the State 
Self-Help Program and Federal HUD and BOR funds." 71/ Fail- 
ing this, the Department administrators point out that a 
permit would still be required for any filling and dredging 
activity under the Hatch Act. Again, since the inland pro- 
gram is not yet in full operation, it is impossible to say 
how effective such measures may be. 

In addition to providing for a landowner veto, 
the Inland Act also provides for a one-year delay of inland 
orders by a local government having jurisdiction. After the 
local hearing on the inland order, the Department will pre- 
sent a final version of the proposed order to the municipality 
for its approval. If the community does not act within 30 
days the order is deemed approved. If the community decides 
to delay the order, the Department may, after the expiration 
of one year, adopt the order anyway with respect to the town's 
area . 



It is impossible to say at this time how many in- 
land communities will wish to delay protective orders cover- 
ing wetlands within their jurisdiction, but at the preliminary 
hearing in Wellesley in January, 1971 on the first proposed 
inland order, 72/ strong objections were raised by the local 
community. 73/ In many towns throughout the state dumping 
areas are located in wetlands. Attempts to prohibit the use 
of those areas for such purposes is likely to provoke re- 
sistance both from local residents who do not want the new 
dump established near their homes and from local governments 
who do not welcome the expense involved in acquiring land for 
a new dumping area. 74/ 
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Aside from the difficulties created by the provi- 
sions of the Inland Act itself, a number of administrative 
difficulties exist which have prevented inland orders from 
being issued by the Department even though the Act was 
passed in 1968. First of all, there are simply more inland 
wetlands than coastal wetlands (300,000 acres). 75/ Also, 
inland wetlands are much more difficult to identify, and 
the Department has had to provide for aerial photographs, 
as well as soil sampling, in order to map inland wetlands 
to be protected. 76/ Moreover, inland wetland areas are 
scattered around the entire state rather than being concen- 
trated on the coast, and many inland wetlands are small and 
isolated . 



These difficulties, combined with the requirement 
of local hearings on each order, may make the Inland Act 
unworkable. More local communities will have to be consulted 
for each inland order than on the coast, because numerous 
inland communities may have jurisdiction over the wetland 
areas to be protected, while on the coast only one or a few 
communities would be involved. About 300 separate local 
governments will be involved in the protection of inland 
wetlands, compared to a total of about 45 towns involved 
in the coastal wetlands protection program. 77/ 

The Department anticipates that it will be able to 
hold only about one inland hearing every four to six weeks. 78/ 
A conservationist in the state has estimated that at this rate 
it will take the Department 30 to 40 years to protect inland 
wetland areas. 79/ The Department administrators are reluc- 
tant to speed up the hearing process for fear that landowners 
will be able to attack the proceedings for lack of due pro- 
cess. The Department hopes to be able to allow local con- 
servation commissions to take over much of the burden of 
holding hearings on inland orders, but it is not clear whether 
this will be possible, or how much it will speed up the hear- 
ing process. 

At the present time hearings on inland protective 
orders have barely begun, and the Department plans to work 
with the present statutory arrangements before recommending 
major changes. After several hearings have been held, the 
Department may ask for legislative changes to make the in- 
land wetlands program more effective. Two specific proposals 
are under consideration: First, the objection procedure 

may have to be changed so that property owners would have 
to appeal to the courts rather than simply object to the 
Commissioner. In other words, the review procedure would be 
made more nearly equivalent to that under the Coastal Wetlands 
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Act. The other major change would involve statutory au- 
thorization to hold inland wetland hearings on a regional 
basis rather than town by town, in that way the time re- 
quired to establish protective orders throughout the state 
would be substantially reduced. 80/ 



Investigation and Enforcement Procedures 

The Department does not have an investigative 
force of its own to supervise projects for compliance with 
permit conditions or to supervise land covered by protective 
orders, nor does any official program exist for determining 
if all projects in wetlands areas are applying for permits 
where the area is not covered by a protective order. State 
conservation officers and marine biologists perform some of 
these functions, but not on a regular basis. The only method 
which has been adopted by the Department for investigation 
and enforcement has been to publicize an "environmental hot- 
line" in their office where unauthorized projects may be 
reported and any question about the requirements of the 
wetlands legislation answered. 81/ The Department admini- 
strators feel that citizen participation has been fairly 
high and that most significant projects have been reported. 

Public acceptance of environmental regulation of 
this kind has improved noticeably in the last few years, 
according to one state official who has had substantial 
contact with property owners themselves. 8?./ The Depart- 
ment reported that during the fiscal year ended June 30, 

1971, it received more than 100 complaints alleging vio- 
lations of Jones Act permits and nearly 300 complaints of 
Hatch Act permit violations. These complaints are referred 
to the Department's Division of Law Enforcement, which has 
officers throughout the state to investigate the allegations. 
Violations which are not corrected upon the order of tht 
officer are referred to the Attorney General, and 15 such 
referrals were made during fiscal 1971. In most of those 
cases, the Attorney General quickly proceeds to obtain an 
injunction against further activity in violation of the 
permit. 83/ 

In sharp contrast to the large number of com- 
plaints under the Jones and Hatch Acts, there have been no 
reported complaints concerning violations of protective 
orders under the Coastal Wetlands Act. With no comprehen- 
sive surveillance system, Department officials admit that 
they do not know how accurately this reflects actual activi- 
ties in the protected areas; but they believe that it indi- 
cates general compliance. 84/ 
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The Department has processed over 1,300 coastal and 
inland permits, including a total of 470 permits processed 
in fiscal 1971. 85/ It appears, therefore, that developers 
are not avoiding compliance with the permit requirements. 
Perhaps developers do not view the conditions imposed by 
the Department as sufficiently restrictive to warrant ef- 
forts at evasion, but the necessity of going through the 
permit procedure is itself apparently discouraging small- 
scale development that might otherwise occur. 86/ 

The private market mechanisms have also assisted 
in obtaining compliance with permits and protective orders. 
Both protective orders and permits are recorded as conserva- 
tion restrictions against the land affected. 87/ The De- 
partment personnel feel they have been fairly successful in 
convincing large financial institutions to require that 
developers obtain permits or comply with protective orders 
before final loan approvals will be granted. In addition, 
for the sale of lands burdened by the Department conserva- 
tion restrictions, Department officials state that they have 
convinced many financial institutions and title insurance 
companies to require that the vendor obtain a certificate 
from the Department stating that the land continues to com- 
ply with the restriction. By these means, the Department 
has attempted to make compliance with the wetlands program 
a part of the everyday business of the rural developer in the 
sta te . 



Conclusion 



While permit requirements have probably been in- 
effective in protecting Massachusetts wetlands, coastal pro- 
tective orders have been somewhat more effective. With 
more than two- thirds of coastal wetlands covered by protec- 
tive orders, either recorded or pending, the consensus is 
that the coastal program has been a qualified success — 
qualified only by the considerable time required to issue 
the orders. Conservationists appear to be satisfied with 
the restrictions contained in coastal orders once adopted 
and with the fact that about half of the coastal wetlands 
in the state have now been protected, and that orders are 
or soon will be pending against most of the rest. 88/ 
Satisfaction has been expressed by both conservationists 
and the Department personnel that actual negotiations have 
been required with only about 100 owners and that only one 
objection will come to trial in the courts. 89/ 
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Strong doubts have been expressed as to the 
probable effectiveness of the Inland Act, however. Land- 
owner objections can be raised more easily against inland 
orders, and a large number of parcels may be exempted, 
reducing the effectiveness of the orders. More importantly, 
if the Department adopts a local hearing schedule which 
will in fact only bring a level of protection for inland 
wetlands similar to that on the coast after 20 to 30 years, 
the value of the inland program will be questionable. If 
these problems cannot be worked out either administratively 
or through additional legislation, it may be necessary to 
abandon the protective order system for inland wetlands and 
devote more serious attention to a program of public pur- 
chase of these wetlands. 90/ 
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8. 
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1,150 




10. 
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40,000 acres of actual coastal wetlands in Massachu- 
setts, but many Coastal Protective Orders cover some 
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August 16, 1971. 
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conservation measure. Interview with George R. Sprague, 
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38/ Interview with Selectman Griffin, August 6, 1971. 

39/ Interview with George R. Sprague, September 7, 1971. 

40/ Statement by Arthur W. Brownell, Commissioner of Natural 
Resources, Massachusetts Department of Natural Resources, 
at the public hearing on the coastal wetlands protective 
order for the Town of Harwich, August 5, 1971; inter- 
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41/ Statement by Commissioner Brownell at the Harwich pub- 
lic hearing, August 5, 1971. See Golden v. Board of 
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could constitute an unconstitutional taking of prop- 
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47/ Interviews with Alden E. Cousins, March 30, 1971 and 

Morris J. McClintock, March 29, 1971. 

48/ Interview with George R. Sprague, August 9, 1971. 

49/ Ibid . 

50/ Interview with George R. Sprague, September 7, 1971. 

51/ Interview with Alden E. Cousins, March 30, 1971. 

52/ The language is the same in both the Hatch Act and 
the Jones Act, but the Hatch Act (inland wetlands) 
provides an exemption for agricultural land. 

53/ Mosquito control and swamp reclamation projects, which 
are now rare, and some projects of the Department of 
Public Works, are exempted. Interview with Alden E. 
Cousins, March 30, 1971. 

54/ The text refers to the Hatch Act. Under the Jones 

Act the municipality has 14 days within which to hold 
a hearing, and recommends "the installation of such 
bulkheads, barriers or other protective measures as 
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55/ Interview with Alden E. Cousins, March 30, 1971. 

56/ At least one municipality has not recognized this, and 
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to the Department of Natural Resources, dated March 16, 
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Coininissioner of Natural Resources and the Commissioner 
has created a single administrative section which is 
responsible for all wetlands alteration permits. The 
Director advises this section as to conditions neces- 
sary in permits for the protection of shellfish and 
marine fisheries. 
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Interview with Alden E. Cousins, March 30, 1971. 
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See, e.q., Massachusetts Department of Natural Re- 
sources, Permit under G.L. C.131 §40, File No. P-988, 
issued to William F. D'Annolfo, requiring the builder 
to obtain Departmental approval at various stages of 
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is the only effective means of regulating a large de- 
velopment. 
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Interview with Alden E. Cousins and George R. Sprague, 
March 30, 1971. For coastal wetlands a marine biolo- 
gist will visit the site. Id. 


63/ 


Interview with George R. Sprague, May 3, 1971. No 
authority to deny permits is provided in either the 
Jones Act or the Hatch Act. Where protective orders 
are issued, the Inland and Coastal Acts specifically 
provide for eminent domain powers to be exercised by 
che Department of Natural Resources. 


64/ 


131 Mass. Gen. Laws Ann. §40. 


65/ 


See, e.q., Transcript of Public Hearing on Application 
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Interview with Benjamin Nason, March 30, 1971. 
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Interview with Benjamin Nason, March 30, 1971. 
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Interview with George R. Sprague, September 7, 1971. 
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Letter from Massachusetts Department of Natural Re- 
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7 2/ Massachusetts Department of Natural Resources, Order 

under General Laws, Chapter 131, Section 40A, No. 444- 
71-1, for the Town of Wellesley. 

7 3/ Interview with Benjamin Nason, March 30, 1971 . 

74/ Telephone conversation with George R. Sprague, August 
16, 1971. 
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Letter from Massachusetts Department of Natural Re- 
sources to Christopher E. McGahan, supra note 28. 
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George R. Sprague, August 9, 1971. 
George R. Sprague, May 3, 1971. 
Benjamin Nason, March 30, 1971. 

Alden E. Cousins, March 30, 1971. 
Michael Hickey, August 6, 1971. 



During fiscal 1971, there were 122 complaints under 
the Jones Act and 291 under the Hatch Act. Many of 
them turned out to be without substantial basis, but 
these figures reflect a considerable degree of public 
awareness of wetlands protection programs and willing- 
ness to aid in enforcements. Interview with Alden E. 
Cousins, August 9, 1971. 



Interview with George R. Sprague, August 9, 1971. 

In fiscal 1971 there were 113 Jones Act applications, 
307 under the Hatch Act, and a total of 47 under both 
acts from utilities and municipalities. Interview with 
Alden E. Cousins, August 9, 1971. 

Ibid . 



87/ Interviews with Alden E. Cousins, March 30, 1971, and 

George R. Sprague, August 9, 1971. Although the permit 
statutes do not require that conservation restrictions 
in permits be recorded against the affected land, the 
Department has by administrative practice required, as 
a condition attached to permits, that developers record 
wetlands permits against their land. 
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88/ Interviews with Morris J. McClintock, March 29, 1971, 
and Benjamin Nason, March 30, 1971. 

89/ Interview with Morris J. McClintock, March 29, 1971. 

90/ A bill providing for a $10 million appropriation for 
the purchase of inland wetlands has been introduced 
in the Massachusetts Senate at the request of the 
Massachusetts Forests and Park Association. Senate 
Bill No. 780, 1971. Interview with Benjamin Nason, 
March 30, 1971. 
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WISCONSIN SHORELAND PROTECTION PROGRAM 



Wisconsin has long been noted for the water-oriented 
recreation associated with its more than 8,800 ponds and lakes 
and 1,500 streams and rivers. 1/ The construction of accept- 
able roads to northern Wisconsin in the 1920's and 1930's led 
to accelerated development of the state's recreational waters. 
Solid strips of shoreline development became prevalent as 
natural scenery and access to water made the shorelands a 
prime attraction for cabins and resorts. 

As development increased,, misuse and overuse of 
septic tank waste disposal systems caused substantial water 
pollution problems. Improper construction and development 
on low-lying or steep-sloped land resulted in pollution of 
wells as well as surface waters. Grading and filling during 
construction of buildings and roads caused erosion and sil- 
tation. 



The scenic beauty of the lakes and rivers, and 
their value as wildlife reserves, were being threatened. 
Commercial development in the form of taverns, souvenir shops 
and grocery stores displaced shore cover and wildlife habitats 
and contributed to the deterioration of the scenic qualities 
of the waterways. 2/ 

A committee on water pollution was created in 1929 
to coordinate a statewide anti-pollution program for water 
resources, but it was not for another 30 years that pressures 
commenced to build for a stronger state water management pro- 
gram. 3/ Then, during the early 1960's, a state agency car- 
ried out a "statewide inventory of values in the rural land- 
scape." Natural features such as wildlife categories, unique 
vegetation and unusual geologic formations, and man-made 
attractions such as museums, hunting preserves, ski trails 
and reservoirs were plotted on maps. These maps demonstrated 
graphically that a majority of these values appeared on or 
near shorelands. The University Extension then prepared two 
movies on flooding and the plight of shorelands in Wisconsin, 
which were shown throughout the state. Much of the grass- 
roots support which developed for the shorelands protection 
legislation has been credited to those public showings, 4/ 
and the Water Resources Act, of which the shoreland protec- 
tion measures are a part, embodied every provision for which 
its sponsors had hoped. 5/. 
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The Water Resources Act of 1966 



Wisconsin's shoreland protection programs were 
enacted as part of the Water Resources Act of 1966, which 
set up a broad pollution abatement and prevention program 
that reorganized and strengthened the state's regulatory, 
planning and coordinating functions in the area of water 
resources . 



The Water Resources Act treats shorelands as a 
special management unit to minimize water pollution and to 
preserve wildlife and the natural beauty which make the 
waters and shorelands recrea tionally attractive. The Act 
authorizes and requires counties to enact regulations, for 
the protection of all shorelands in unincorporated areas 
in order to . . further the maintenance of safe and 

healthful conditions; prevent and control water pollution; 
protect spawning grounds, fish and aquatic life; control 
building sites, placement of structure and land uses and 
reserve shore cover and natural beauty." 6/ In the event 
counties fail to adopt effective shoreland protection regu- 
lations the State Department of Natural Resources is au- 
thorized to impose such regulations. 

More specifically. Section 144.26 declares that it 
is in the public interest to make studies, establish policies 
make plans and authorize municipal shoreland zoning regula- 
tions , in order to give effect to the anti-pollution and 
preservation purposes enumerated earlier. Accordingly, 
counties are empowered to enact separate zoning ordinances 
affecting all unincorporated land in their jurisdiction 
within 1,000 feet of a lake, pond or flowage and 300 feet 
of a navigable river or stream, or the landward side of the 
flood plain, whichever distance is greater. 7/ 

The responsibility for administering the Act was 
placed with the Division of Resource Development, now the 
Division of Environmental Protection of the Department of 
Natural Resources. The Bureau of Water and Shoreland 
Management, and yet more particularly, the Flood Plain and 
Shoreland Management Section of that Bureau, is responsible 
for the direct administration of the shoreland management 
program. 8/ 







The Act provides that administration of these 
shoreland zoning ordinances is to accord with normal zoning 
ordinance procedures for counties. 9/ The ordinances are 
to "meet reasonable minimum standards" for shoreland pro- 
tection. 10/ The Department is to prepare "general recom- 
mended standards and criteria" giving particular attention 
to : 



"Safe and healthful conditions for the 
enjoyment of aquatic recreation; the 
demands of water traffic, boating, and 
water sports; the capability of the 
water resource; requirements necessary 
to assure proper operation of septic 
tank disposal fields near navigable 
waters; building setbacks from the 
water; preservation of shor.e growth 
and cover; conservancy uses for low 
lying lands; shoreland layout for 
residential and commercial develop- 
ment; suggested regulations and sug- 
gestions for the effective administra- 
tion and enforcement of such regula- 
tions. " 11/ 
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Conservancy 

District 




Recreational/resi- 
dential District 



General Purpose 
District 



Boundary of special 
shoreland jurisdic- 
tion 



Shoreland zoning, with model district classifications 



To ensure that counties adopt effective zoning of 
the shoreland corridors the Act gives the Department author- 
ity to adopt a shoreland zoning ordinance for any recalci- 
trant county: 12/ 

"If any county does not adopt an ordi- 
nance by January 1, 1968, or if the de- 
partment of natural resources, after 
notice and hearing, determines that a 
county has adopted an ordinance which 
fails to meet reasonable minimum stand- 
ards in accomplishing the shoreland 
protection objectives of S. 144.26(1), 

[cited supra) the department of natural 
resources shall adopt such an ordinance." 

Flood Plain Zoning 

In addition to requiring county shoreland zoning 
ordinances under §59.971, the Water Resources Act provides 
in §87.30 that flood plain zoning ordinances be enacted by 
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every county, city, and village in the state. 13/ The 
statute parallels §59.971 in that it establishes a Janu- 
ary 1, 1968 deadline for local action and provides for 
promulgation by the state of an ordinance for any local 
government which fails to enact one. 

However, the orientation of the flood plain zoning 
statute d'ffers considerably from that of the shoreland zon- 
ing statutes and the state Model Ordinance. As earlier 
discussion indicates, the shoreland protection program is 
a rather comprehensive effort to preserve the quality of 
navigable waters and adjoining land. Included in the range 
of objectives are the control of water pollution, protection 
of aquatic life, and preservation of shore cover and natural 
beauty. in contrast, the flood plain zoning statute refers 
only to minimizing flood damage. Significantly, §87.30 is 
not mentioned in §144.26 authorizing the Department of Na- 
tural Resources to develop comprehensive regulations imple- 
menting the protection of navigable waters. 

Thus the flood plain zoning program, although it 
is administered in conjunction with shoreland zoning, 14/ 
is a distinct effort with a much narrower scope. The flood 
plain zoning statute has the advantage of applying to cities 
and villages; but apparently no serious effort has been made 
to expand its scope and subject cities and villages to the 
type of regulation and shoreland zoning imposes on unincor- 
porated areas. The focal point of the flood plain zoning 
that has been done has been the minimizing of flood damage; 15/ 
and for technical reasons discussed later, many local govern- 
ments have been unable to enact any flood plain ordinance at 
all . 



Departmental Regulations 

In accordance with its legislative mandate to pro- 
vide "recommended standards and criteria" for shoreland pro- 
tection, the Division of Environmental Protection has pub- 
lished "shoreland regulation standards and criteria" to guide 
the formulation of such ordinances. These regulations: 

1. Require the establishment of "appropriate 
districts" to protect shoreland areas: 
conservancy, recreational-residential, and 
general purpose districts. 

2. Require the establishment of subdivision 
regulations which must prohibit any subdi- 
vision that: 
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(a) Is likely to result in hazard to the 
health, safety and welfare of future 
residents ? 

(b) Fails to maintain proper relation to 
adjoining areas? 

(c) Does not provide public access to 
navigable waters, as required by law? 

(d) Does not provide for adequate storm 
drainage facilities; and 

(e) Violates any state law or administra- 
tive code provision. 

3. Require establishment of land use regulations 
which : 

(a) Set minimum lot sizes to protect the 
public against danger to health from 
excessive pollution hazard; 

(b) Govern building location in relation 
to health and beauty preservation? 

(c) Govern the cutting of trees and 
shrubbery; and 

(d) Govern filling, grading, lagooning 
and dredging. 

4. Require the establishment of sanitary 
regulations for sewage disposal and 
water supply systems. 

5. Require adoption of certain administra- 
tion and enforcement regulations providing 
at least for: 

(a) An administrator; 

(b) A permit system; 

(c) An exception procedure; 

(d) A board of review. 16/ 

For still further guidance, the Flood Plain and 
Shoreland Management Section of the Division's Bureau of 
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Water and Shoreland Management has drafted a Model Shoreland 
Protection Ordinance based on the above standards and cri- 
teria. 17/ The Model Ordinance is essentially a resource- 
oriented zoning ordinance, complete with districts, parking 
and loading provisions, exception procedures, and lot size 
controls. It is to supersede all county shoreland zoning 
accomplished by standard county zoning enabling legislation 
with the exception of those portions which are more restrictive 
than its provisions. 

Under the Model Ordinance provisions controlling 
water supply, private wells are permitted only when no public 
system is "available." Private wells between private sewage 
disposal facilities and a watercourse are discouraged — especially 
on a slope downward toward such watercourse. 18 / 

The Waste Disposal provisions make it illegal to 
discard rubbish into navigable streams, or to discharge 
liquid wastes into any surface waters "which would consti- 
tute a nuisance." Both industrial and solid waste disposal 
are prohibited without permission from the Division. 19/ 

All plumbing fixtures are required to be connected to a pub- 
lic sanitary sewer system "where available." In the absence 
of such a system, private sewage disposal facilities are 
permitted, including privies, but only in accordance with 
certain minimum standards. Any alteration of existing pri- 
vate sewage disposal systems is also subject to regulation. 
Specific regulations govern location and construction of 
facilities such as privies, septic tanks, and soil absorp- 
tion fields. Even the method for carrying out tests to 
determine soil type and characteristics is set out in con- 
siderable detail. 20 / 

Relatively standard zoning provisions deal with 
minimum lot size and building area dimensions for lots served 
and not served by public sanitary sewer systems, substandard 
lots of record, cluster developments, and highway and water 
setbacks. 21/ For example, all buildings and structures are 
to be set back at least 75 feet from the waterline and elevated 
at least two feet above the experienced high water elevation, 
and soil absorption fields are to be set back at least 50 feet. 

Tree; cutting is limited under the Model Ordinance 
to a 35-foot strip paralleling the shoreline. Clear cutting 
of more than 30% of a strip of timber is prohibited, and of 
the remaining 70%, cutting must leave sufficient cover to 
screen cars, dwellings, and accessory structures as seen 
from the water. Shrubbery must be preserved "as far as 
practicable," and where removed, must be replaced with other 
vegetation that is found to be "equally effective in re- 
tarding runoff, preventing erosion and preserving natural 
beauty" by the local Zoning Board of Adjustment. 22/ 
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Filling, grading, lagooning or dredging which would 
result in substantial detriment to navigable waters by reason 
of erosion, .sedimentation, or impairment of fish and aquatic 
life is prohibited. In any event, a special exception permit 
is required regardless of environmental impact. 23/ 

The Model Ordinance creates three principal shoreland 
zoning districts: Conservancy, Recreational-Residential, and 

General Purpose. The conservancy district is designed primarily 
to protect shorelands designated as swamps or marshes, which are 
described as "seldom suitable for building," and lists a number 
of permitted uses (forestry, transmission lines, hunting, fish- 
ing, riding, golf courses) and special exception uses (dams, 
farming, piers and docks). Residential, commercial or indus- 
trial development is not permitted. 24/ 

The residential-recreational classification is for 
those shorelands along specified waterways which are not 
within the conservancy district and which are "particularly 
suited for residential and recreational uses." The idea is 
to permit all uses allowed in conservancy districts, together 
with seasonal or "year-round" single-family dwellings, signs, 
and, by means of special exception permits, hotels, motels, 
restaurants, taverns, c3.ubs, camps and campgrounds, souvenir 
shops, marinas, bait shops, sporting goods stores, mobile 
home parks, and travel trailer parks. 25/ 

The general purpose district is a catchall which 
covers all shorelands not included in conservancy or resi- 
dential-recreational districts. The Ordinance states that 
these other shoreland areas are suited to a wide variety of 
uses which, until such time as amendments to the Ordinance 
or more detailed planning is undertaken, should be permitted. 

As a result, industrial and solid waste disposal facilities 
are permitted by means of a special exception, and nearly 
everything else is permitted as of right so long as certain 
structures are at least 100 feet from navigable waters. 26/ 

The Model Ordinance contains traditional zoning 
ordinance provisions governing off-street parking and loading, 
planned developments, and lot size requirements. 27/ The pro- 
visions regulating subdivisions prohibit the subdividing of 
land which is "held unsuitable" by the county planning agency 
"for reason of flooding, inadequate drainage, soil and rock 
formations with severe limitations for development, severe 
erosion potential, unfavorable topography, inadequate water 
supply or sewage disposal capabilities or any other feature 
likely to be harmful to the health, safety or welfare of the 
future residents of the proposed subdivision or of the commu- 
nity." 28/ Section 17.75 controls minimum lot areas for sub- 
division not served by public sewers : 




THE FOLLOWING ARE MINIMUM LOT AREAS, WIDTHS, AND AREAS FREE OF LIMITING CONDITIONS FOR SUBDIVISIONS NOT SERVED 
BY PUBLIC SEWERS: 
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The Model Ordinance provides for a zoning admini- 
strator with authority to issue permits, make inspections, 
and keep records in relation to the ordinance. Procedures 
for obtaining zoning and sanitary permits are established 
and standards and conditions for obtaining special excep- 
tions are set out. For the latter purpose, a Board of Ad- 
justment is created to hear exception petitions and applica- 
tions for variation from the terms of the Ordinance in cases 
of "unnecessary hardship." 29/ 



Actions by the Counties 



Because the Model Shoreland Protection Ordinance 
prepared by the Department of Natural Resources was not 
available until December, 1967, it was difficult for many 
counties to meet the statutory deadline of January 1, 1968. 30/ 
However, the Department has been extremely flexible in per- 
mitting additional time, so that no serious hardships were 
produced by the time limit in the statute. 

On January 2, 1968, the Administrator of the Divi- 
sion of Resource Development requested a status report from 
each county. 3 1/ The Department then compared each report 
and ordinance provision with the minimum statutory standards 
for shoreland protection, as interpreted by the Department 
and set out in its list of standards and criteria discussed 
above. 32/ Counties were then divided into three categories: 
complying, partially-complying, and non-complying. The middle 
category was created for those counties which were in the 
middle of comprehensive land use planning programs and gave 
formal assurance that shoreland protection regulations would 
eventually be integrated into the programs. Into the latter 
category fell all other counties without regulations, or with 
insufficient regulations. These counties were required to 
state their reasons for non-compliance, after which the Ad- 
ministrator of the Division of Environmental Protection was 
either to order such counties to proceed to formulate such 
regulations or direct the Division staff to prepare them 
with all costs of preparation to be borne by the non-complying 
county. 33/ 

By March of 1971 the Division listed only Kenosha 
and> Racine Counties as remaining in the non-complying cate- 
gory. 34/ The rest had reportedly been prodded into full or 
partial compliance by means of hearings and compliance orders. 35/ 
Kenosha County has since enacted a comprehensive zoning ordi- 
nance effective upon publication in July, 1971 which includes 
shoreland provisions that meet state requirement. 36/ Racine 
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County has adopted shoreland protection regulations but the 
Division apparently does not feel they are completely con- 
sistent with their requirements. 37/ 

Prior to 1966 there were probably no more than four 
counties in Wisconsin with zoning administrators having any 
natural resource orientation; now, as a result of the statu- 
tory standards and Model Ordinance provisions drafted by the 
Division, almost all counties have such administrators. 38/ 
The program has clearly established a new administrative 
structure through which to address the problems of water 
resources throughout the state. 



State-Local Relations 

Although the Department has authority to compel 
the adoption of shoreland protection ordinances, it has no 
authority to enforce them. The matter of day-to-day admini- 
stration is strictly for the counties, there being no statu- 
tory authorization for enforcement in the enabling Water Re- 
sources Act. 39/ There is some feeling in the Department 
that the Act could profitably be amended to require at least 
Departmental approval of variations and amendments to the 
ordinance. Presently the Department is entitled only to 
notice of all variation and zoning change requests. 40/ 

Since the county shoreland zoning ordinances were adopted 
under the pressure of state statute, and the substance of 
many of the ordinances follows quite closely the Model Ordi- 
nance prepared by the Department of Natural Resources, many 
counties are in effect administering a body of state regula- 
tion. The slavish adoption of the model shoreland protec- 
tion ordinance in many counties, however, is viewed by the 
Department as an indication of local unpreparedness; they 
suspect such a wholesale adoption may result in provisions 
which do not fit the particular problems of the adopting 
county. 4 1/ 

Some critics of the program charge that the state 
has abdicated some of its responsibility. Rather than incur 
the expense of administering the regulations through a state 
agency, the state has transferred that front-line responsi- 
bility to the counties. While this approach may make emi- 
nently good sense from the point of view of overall effi- 
ciency, some county governments do resent having thrust 
upon them the task of enforcing part of the state administra- 
tion code. 42/ 
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This type of reluctance on the part of the counties 
can have a direct effect on the enforcement of the program 
because the county zoning administrator may find himself 
operating a local political environment that is not parti- 
cularly receptive to the state requirements. His position 
can be an uncomfortable one as a county employee enforcing 
state regulations that do not have enthusiastic support 
from the county government. Since the county administrator 
serves at the pleasure of the County Board, not the Depart- 
ment of Natural Resources, there may be substantial incentive 
not to press too hard for full enforcement. 

A degree of routine state supervision of county 
administration is built into the present arrangement. Under 
a state statute, copies of each septic tank permit application 
must be submitted to the state Department of Health and So- 
cial Services, 43/ but it is not clear how closely the Flood 
Plain and Shoreland section of the Department of Natural Re- 
sources monitors these records. In many counties copies of 
all variances or special exception permits granted by the 
county Board of Adjustment and affecting the shoreland are 
sent to the main office of the Division of Environmental 
Protection. This referral is not required by statute, but 
it is contained in the model shoreland ordinance 44/ and has 
been adopted by several counties. 45/ While the state office 
has Ho direct power over such variances or special exceptions, 
these records should aid in its evaluation of county enforce- 
ment of the ordinance; and this supervision may itself deter 
counties from too freely granting variances or special per- 
mits . 



Overall, there seems to be good communication 
between the Department of Natural Resources and county ad- 
ministrators, and some administrators are quite willing to 
consult with the state office in handling a difficult local 
problem. 46/ State officials recognize the need to provide 
protection and support for the administrator and to direct 
their attention to the ultimate decision-making bodies in 
the counties. They hope to obtain state funds to provide 
grants-in-aid to support the local administration of the 
shoreland program. 47/ 

Obtaining adequate enforcement of the shoreland 
ordinance will probably require supervision of both the ad- 
ministrators themselves and the political structures in which 
they work. This is probably the greatest single weakness of 
the program: there is presently no effective way for the 

state agency to ensure adequate enforcement of the ordinance. 
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Questions of Jurisdiction 



One weakness in county jurisdiction under the Act 
is that protected shoreland includes only land adjoining 
nav igable streams. Polluting matter such as nutrients and 
agricultural runoff which are washed into smaller, non- 
navigable streams and then into lakes and navigable streams, 
are thus not subject to regulation. 48/ 

An even more serious limitation in the program is 
that the Water Resources Act specifically grants counties 
authority to zone their shoreland corridors only in their 
unincorporated areas. 49/ The cities located on lakes and 
streams are thus wholly outside the scope of the program. 

Some basic concern has also been expressed about 
using the county as the vehicle for regulating shorelands. 
Not only does the city/village exemption reduce the area 
covered by the program, but in Wisconsin the county is a 
relatively weak governmental entity compared with villages, 
cities, and townships. The county has no authority, for 
example, to operate a sewage treatment system, something 
which the Department feels it may eventually want to promote 
as part of a continuing water resources preservation pro- 
gram. 50/ 



Actual operation of shoreland zoning ordinances 
has also turned up gaps and complexities in the scope of the 
jurisdiction. One area of difficulty has been the construc- 
tion of nan-made lakes. In order to obtain additional water- 
front property, developers sometimes dredge their own artifi- 
cial lakes. They often do so in such a way that the lakes 
are unable to support a full, self-sustaining range of aquatic 
life, and the lakes can rapidly deteriorate into scars on the 
landscape. 51/ While the shoreland zoning provisions apply 
to the newly created waterfront property, the actual dredging 
of lakes is sometimes not directly subject to any require- 
ments, so that the damage is often done before any public 
authority has jurisdiction. In order to deal with this 
situation, more specific regulation of the creation of man- 
made lakes is probably needed. Several county administra- 
tors who have observed such problems recommend that addi- 
tional regulation be incorporated into the shoreland zoning 
plan. 52/ 



A more fundamental practical shortcoming of the 
present program is the technical difficulty of defining the 
jurisdictional flood plain. The statutory definition states 
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that county shoreland jurisdiction extends to all land within 
300 feet of a river or stream "or to the landward side of 
the flood plain, whichever distance is greater." 53/ Be- 
cause a major engineering study is required in most areas 
to determine the geographic Outline of the flood plain, 54/ 
and such a study is beyond the financial capacity of local 
governments, some county zoning administrators apply the 
300-foot provision as the definitive requirement. This 
practice undermines one of the purposes behind the program 
because potentially it leaves unregulated certain land 
that is subject to flood dangers and contains important 
environmental features. 

Because of the technical difficulties involved, 
many counties have failed to enact flood plain ordinances 
required by §87.30 of the Water Resources Act, 55/ but no 
enforcement action by the Department of Natural Resources 
against particular counties is expected until the state makes 
sufficient progress in its own studies to determine flood 
plain boundaries. The Department hopes to obtain legisla- 
tive approval of plans to spend $5 0,000 per year for flood 
plain delineation studies; but, in keeping with the emphasis 
on flood plain zoning as a measure to reduce flood damage, 
first priority for flood plain determination will be given 
to incorporated areas where obstructions are most serious. 56/ 
It will be at least several years, therefore, before the 
flood plain is mapped for the less heavily developed areas 
of the state. Until these surveys are completed, jurisdic- 
tion at the county level will probably vary from flat appli- 
cation of the 300-foot rule to various attempts to use 
rather imprecise mappings of past floods. Even the 1, 000- 
foot corridor around lakes is not always readily definable 
because the "normal high-water elevation" varies from year 
to year, so that there will always be an element of uncer- 
tainty in drawing the boundaries of shoreland jurisdiction. 57/ 



Public Awareness 



Most county zoning administrators operate one-man 
offices but are responsible for the enforcement of the full 
range of county zoning. This fact alone indicates the diffi- 
culty which the local administrator may encounter in per- 
sonally policing the shoreland areas of the county. To a 
large extent he must, in practice, rely on private complaints 
to notify him of some violations. So public awareness is an 
important part of enforcement. 
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Despite the relative newness of the program in 
many counties, the major features of the shoreland regula- 
tions appear to be fairly well known at the local level. 

Public hearings held to examine the county ordinances before 
enactment were apparently well attended in most counties. 
Recognizing that general public awareness and acceptance of 
the restrictions imposed by the ordinance can be an important 
part of enforcement, a number of zoning administrators have 
made special efforts to inform and educate the public. Pamph- 
lets prepared by the Department of Natural Resources to 
familiarize property owners and potential buyers with the 
state requirements are available from many county zoning ad- 
ministrators. In an attempt to notify local citizens, some 
administrators have prepared additional materials and dis- 
tributed them to real estate offices and savings and loan 
institutions for public distribution. 58/ 

Another important aspect of the enforcement of the 
ordinances is the incentive for contractors to be familiar 
with and observe the regulations. With respect to the sani- 
tation provisions, for example, the licensed plumber who 
installs a septic tank or other private sewage disposal 
system can find himself in trouble if he fails to observe 
the zoning regulations. Creating this kind of special con- 
cern in a small group has made it somewhat easier for the 
county administrator to supervise the introduction of the 
new requirements. 59/ 

Perhaps even more important than public awareness 
of special shoreland zoning regulations is the increasing 
public acceptance of such regulation. Particularly in areas 
where there are many lakes and streams, people are becoming 
aware of the need for protective action and are increasingly 
cooperative in carrying out the shoreland zoning program. 60/ 
This support represents a major shift in public opinion, for 
as recently as three or four years ago public sentiment in 
many areas was strongly opposed to the shoreland zoning pro- 
gram. 61/ Growing general concern over ecology and the en- 
vironment in recent years has apparently facilitated the 
acceptance of specific programs of this kind. 

The shoreland protection program has not generated 
any widespread organized opposition among local interest 
groups. Although there was some early outcry among developers 
about the setback requirements, 62/ that feeling does not seem 
to be widely shared. Quite the contrary, in some areas, the 
professional developer has accepted shoreland controls more 
readily than many individual property holders. 63/ In at 
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least one area, experience has indicated that large lots 
sell better than substandard lots. 64/ The volume of new 
development since enactment of shoreland zoning varies con- 
siderably from county to county, but the quality of develop- 
ment has improved noticeably in at least one county where 
there have been several subdivisions under the new regula- 
tions. 65/ 



Private conservation groups have actively supported 
shoreland protection for several years and have welcomed 
the enactment of this program. However, they regard the 
program as being in such an early stage of administrative 
development that no official policy position is possible yet. 
At present they have adopted a wait-and-see attitude and will 
follow the progress of the enforcement of the program. 66/ 

Perhaps the strongest opposition to the program 
which can be associated with a particular group has been 
that of farmers. Many farmerc believe that decisions di- 
rectly affecting them were made without consulting them, and 
they resent that form of regulation. To some extent, this 
response may have been produced by the manner in which the 
program was presented. 67/ Where state requirements are to 
be implemented by county action, county officials may tend 
to simplify their own function and shift responsibility for 
their actions by emphasizing the imposition of control from 
the state level. When farmers perceive the regulations in 
this way they are likely to resist the action regardless of 
the substance of the program. If state administrators can 
work with county officials to dispel that impression and to 
draw local interests into the process of establishing stand- 
ards for the particular county, the entire program may ob- 
tain better public acceptance. A spokesman for a large 
farmer organization considers it quite possible that farmers, 
if approached properly, would cooperate in imposing upon 
themselves restrictions on the use of livestock, fertilizers, 
and insecticides in shoreland areas. 68/ 

Some critics of the program charge that the legis- 
lature evaded its responsibility by enacting relatively vague 
statutes and turning over to an administrative agency the 
authority to define precise guidelines. These critics main- 
tain, if the legislature intended to impose precise require- 
ments, it should have enacted a more comprehensive statute 
setting forth the standards. These objections are often 
raised by local people who are opposed to the substance of 
the regulations, and the position sometimes reflects an ex- 
pectation that the legislature would not actually enact 
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specific standards in a statute. Even some supporters of 
the program believe that it would receive more ready ac- 
ceptance at the county level if it had the full force of 
the legislature behind its specific requirements. 69/ This 
objection seems rather tenuous, however, because the legis- 
lature, in enacting §§59.971 and 144.26 has taken a clear 
position on the issues involved in the program and it is 
not unusual for the detailed implementation of a legislative 
program to be carried out by an administrative agency. 
Overall, the relationship between legislature and agency 
in the shoreland program is probably an appropriate one 
for dealing with this type of problem. 



Enforcement Through Legal Action 

Beyond the problem of informing the public of the 
requirements and detecting violations, however, the county 
zoning administrator may find it difficult to take legal 
action against known violators. In at least one county the 
zoning committee of the county Board of Supervisors has re- 
fused to recommend prosecution of some cases, and that has 
prevented any enforcement action. 70/ Moreover, enforcement 
proceedings must be brought by the local District Attorney 
or the County Counsel, and they may be reluctant to take 
action. In many counties the County Counsel is a part-time 
employee with a wide range of responsibilities. Because he 
assigns a rather low. priority to zoning enforcement, little 
legal action is taken. In one such county the zoning ad- 
ministrator has found approximately 20 gross violations 
of the ordinance but he has been unable to procure court 
action. 7 1/ As a result of these political and economic 
considerations, even a conscientious zoning administrator 
may be unable to enforce the shoreland regulations. 

To some extent the reluctance to bring enforce- 
ment actions probably stems from doubt as to the constitu- 
tional validity of certain shoreland regulations. The con- 
cept of regulating for preservation as well as pollution 
control raises the question whether such regulation may be 
a taking for which compensation must be paid. Some of the 
farm groups' objections have been directed at the specific 
limitations upon their use of certain property, particularly 
in the conservancy districts established under shoreland 
zoning. 7 2/ The claim has been made that such a measure 
is a taking of private property and that compensation must 
be paid. This is especially so in the conservancy district 
where the regulations prohibiting development fall, as they 
often must, on land with potential for recreational develop- 
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ment. 73/ However, the Department intends to leave the 
constitutional question for determination by the courts, 
and it is operating on the assumption that present restric- 
tions are constitutionally permissible. 74/ 



Adequacy of Environmental Protection 



With respect to the Model Ordinance itself, there 
is some question in the Department whether its provisions 
are sufficiently sophisticated to deal with pollution and 
preservation of water resources. Generalization about the 
pollution contributions of various shoreland uses have proven 
to be of little value, and insufficient data is available 
from which to formulate specific regulations for specific 
areas. 75/ For example, in the three-district scheme sug- 
gested by the Model Ordinance, the conservancy district 
regulations attempt broad control over land use on or near 
wetlands, 76/ but the regulations may not be sufficiently 
comprehensive to accomplish the intended preservation. 

General farming, even as a special exception use, may be 
too intense for the delicate ecology of a Sphagnum bog or 
other wetland entity. In other words, the regulatory scheme 
embodied in the shoreland ordinances may not achieve all of 
the intended results even if administered effectively. 

Only continued scientific research and updating 
of the specific provisions of the shoreland zoning ordi- 
nances will insure that the program will operate to further 
the policies underlying it, and questions have already been 
raised regarding the approach embodied in the present pro- 
gram. The basic objection expressed by the Southeastern 
Wisconsin Regional Planning Commission (SEWRPC) is that the 
shoreland and flood plain restrictions in the state program 
are ill-suited to relatively small streams in a heavily 
urbanizing region and provide inadequate protection for the 
ecological resources of the shorelands. 77/ Present state 
shoreland and flood plain regulations do not prevent all 
development in the flood plain. Shoreland ordinances re- 
strict the form and intensity of development, but substan- 
tial urbanization can still occur; and the principal focus 
of flood plain zoning for cities and villages is still the 
prevention of serious flood damage. 78/ 

One of the Commission's major criticisms of the 
existing approach is that it fails to take into account 
the impact urbanization and changing land use can have upon 
the course of a relatively small stream. Along the major 
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rivers of the United States normal human activities along 
the shoreline are not likely to affect substantially the 
flow of water in the stream bed; but filling and building 
along a large portion of a small river can seriously alter 
the water elevation and the rate of flow, particularly 
under flood conditions. 79/ Since most of southeastern 
Wisconsin is urbanizing rapidly, even the limited objective 
of controlling flood damage may require tighter restric- 
tions on all forms of development in the flood plain. 

Because state standards still permit a good deal 
of development to occur within the flood plain, the Com- 
mission fears they will not adequately protect the natural 
resources which are concentrated in those areas. 80/ In- 
cluded in those resources are ground water recharge areas, 
woodlands, wetlands, and wildlife habitat. Even the regu- 
lated development permitted under state standards will destroy 
many of these resources, and the SEWRPC recommends that the 
entire flood plain be kept in its natural state for recrea- «fr 
tional use, with agricultural uses permitted where good soil 
and water conservation techniques will preserve the basic 
character of the environment. 81/ 

The Commission recognizes that its approach would 
probably require public purchase of some urban flood plain 
land because the expectations for use would be so sharply 
altered, and with the advice of the Commission some counties 
have actually made substantial purchases of shoreland. This 
experience suggests that under proper direction local govern- 
ments may be willing individually to take important action 
toward preserving shoreland resources. However, the Com- 
mission emphasizes that effective management of watershed 
resources can probably best be carried out on a regional 
basis and that some means of coordinating the actions of 
individual localities is essential. 82/ 



Areawide Coordination 



Consistent with its concern for the weakness of 
county governments, the Department has given some considera- 
tion to the use of regional authorities for implementation 
of water quality standards and waste disposal programs. A 
river basin authority is viewed as a possible alternative. 
The Department does not contemplate the use of regional 
planning commissions for such implementation since such 
commissions prefer to maintain their effectiveness as 
planning agencies, which they feel would be difficult if 
they became embroiled in controversies concerning program 
implementation. 83/ 
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One way of achieving areawide coordination would 
be for the state to take a more direct role in the admini- 
stration of the shoreland-f lood plain zoning program, and 
it has been suggested by some planners that the program 
would be more effective if enforcement were in the hands 
of state officers. 84/ However, the expense of such a pro- 
gram would be almost prohibitive, and it would run counter 
to well-established patterns of state-county relations. 85/ 

A matching grant program under which the state would help 
finance the program would give the state additional control 
over the quality and .conduct of county zoning administrators, 
and would also placate some local objections that the state 
is evading financial responsibility for the program. The 
legislature eliminated a matching grant plan from the ori- 
ginal proposal, but another effort might be made to estab- 
lish one. 86/ 

The suggestion has also been made that real estate 
tax assessments for conservancy districts be adjusted down- 
ward as a form of compensation to the property owners, 87/ 
but that type of relief is prohibited under the Wisconsin 
Constitution. The whole question of compensation will prob- 
ably be the subject of litigation, and further action by 
the Department or the legislature will probably await some 
indication of the attitude of the courts. 88/ 



Cone lu s ion 



The approach of the Wisconsin Shoreland Protection 
Program is basically that of placing at the county level 
primary responsibility for protection of shoreland resources, 
with overall authority at the state level to compel compli- 
ance with minimum statutory standards. The Department of 
Natural Resources has attempted to give counties every oppor- 
tunity to comply with the pertinent statutory provisions 
rather than bring a host of compliance actions. The Depart- 
ment would rather proceed slowly and depend upon its amicable 
relationship with the various county officials responsible 
for adoption and implementation of the shoreland regulations. 89/ 

The shoreland protection program represents an 
attempt to work out a satisfactory state-local relationship 
in land use control. Minimum state standards underlie the 
local zoning regulations, preserving local control but as- 
suring some measure of uniformity in preservation and anti- 
pollution standards throughout Wisconsin. The local response 
in adopting shoreland corridor zoning ordinances appears to 
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have been very good, but the city/village exemption is un- 
fortunate. Regulation of this kind must be comprehensive 
throughout an area to be effective and readily administrable 
and the exemption seriously disrupts the continuity of juris 
diction, 90/ especially in view of the fact that industrial 
and intensive commercial developments, crucial sources of 
pollution, are often found in cities and villages. 

Finally, the lack of any compulsory review of 
local administrative practices could render the whole regu- 
latory scheme ineffective. There is presently no way the 
State of Wisconsin can enforce the minimum standards con- 
tained in its legislation, and only additional experience 
in operation can indicate whether county enforcement prac- 
tices are adequate to achieve the goals of the program. 






•A 

/ 



FOOTNOTES 



1/ Douglas A. Yanggen and Jon A. Kusler, "Natural Resource 
Protection Through Shoreland Regulation: Wisconsin," 

LAND ECONOMICS (1968), at p. 73. 

2/ Ici_. a t p . 7 5 . 

3/ Thomas G. Frangos, "Environmental Protection," Wiscon- 
sin Conservation Bulletin , Nov. -Dec. 1968. 

4/ Douglas A. Yanggen and Jon A. Kusler, "Natural Resource 
Protection Through Shoreland Regulation: Wisconsin," 

LAND ECONOMICS (1968), at pp. 74-75; interview with 
Donald Wood, August 10, 1970; and interview with Thomas 
Lee, March 29, 1971. 

5/ Interview with Donald Wood, August 10, 1970. 

6/ Wise. Stat. Ann. §144.26(1). Copies of the pertinent 
statutes are available in booklet form. See Wisconsin 
Natural Resources Laws 1969-1970, Publication 702-71, 
Department of Natural Resources: Madison, 1971. 

7/ Wise. Stat. Ann. §59.971(1). 

8/ Thomas G. Frangos, "Environmental Protection," Wiscon- 
sin Conservation Bulletin , Nov. -Dec. 1968. Interview 
with Thomas G. Frangos on March 29, 1971. 

9/ Wise. Stat. Ann., §59.971(4). 

10/ Id. §59.971(6),. 

11/ Id. §144.26(6). 

12/ Id. §59.971(6). 

13 / Wisconsin Natural Resources Laws, §87.30. 

14/ Interview with Donald F. Wood and Ted Lauf, August 10, 
1970. 

15/ Interview with Kurt W. Bauer, Executive Director, 

Southeastern Wisconsin Regional Planning commission, 
July 2, 1971. 



257 



\ 

i 

16/ "Wisconsin's Shoreland Management Program"--Release\ 
of the Department of Natural Resources, Madison, ^ 
Wisconsin, at pp. 2-3. \. 

17/ "Wisconsin’s Shoreland Protection Ordinance," prepared 
by the Department of Natural Resources, Division of 
Resource Development, Madison, Wisconsin (December, 





1967 


) • 


18/ 


Id. 


§3.0. 


19/ 


Id. 


§4.0. 


20/ 


Id. 


§5.0. 


21/ 


Id. 


§§6 . 0 and 7.0. 


22/ 


Id. 


§8.0. 


23/ 


Id. 


§9.0. 


24/ 


Id. 


§12.0. 


25/ 


Id. 


§13.0. 


26 / 


Id. 


§14.0. 


27/ 


Id. 


§§15.0 and 16.0. 


28/ 


Id. 


§17.4. 


29/ 


Id. 


§18.0. 



30/ Interview with Leland E. Newman, Executive Director; 
and Michael Morgan, Planner, Northwestern Wisconsin 
Regional Planning Commission, July 29, 1971. 

31/ "Wisconsin's Shoreland Management Program" — Release 

of the Department of Natural Resources, Madison, Wis- 
consin, at p. 4. 

32/ Id. 

33/ Id . 

34/ Interview with Thomas Lee on March 29, 1971. 

35/ Cf. #3A-70-l directed to Adams County issued October 
16, 1970, and requiring the submission of an appro- 
priate ordinance by December 15, 1970. 



ERJC 

KTiiTilZiMiaa 
\ ■ 






258 



36/ Interview with William Kavanagh, Kenosha^,County Zoning 
Administrator, June 28, 1971. ^ 

37/ Interview with Arnold Clement, Racine County Zoning 
Administrator, August 26, 1971. 

38/ Interview with Thomas G. Frangos, March 29, 1971. 

39/ Id. 

40/ Id . Interview with Oliver Williams, Assistant Com- 
missioner of Natural Resources, August 2, 1971. 

41/ Interview with Donald Wood, August 10, 1970; interview 
with Ted Lauf, August 10,, 1970. 

4 2/ Interview with Leland Newman and Michael Morgan, . July 

29, 1971. 

43/ Wisconsin Natural Resources Laws, §144.03. 

44/ "Wisconsin's Shoreland Protection Ordinance," §18.46. 

45/ E .g . , Portage County Shoreland Supplementary Zoning 

Ordinance; Sauk County Shoreland Protection Ordinance. 

46/ Interview with John Lewis, Marathon county Zoning 
Administrator, June 29, 1971. 

47/ Interview with Oliver Williams, August 2, 1971. 

48/ Jon A. Kusler, "Water Quality Protection," at p. 76. 

49/ Wisconsin Natural Resources Laws 1969-1970, Publication 
702-71, Department of Natural Resources: Madison, 1971, 

§59.971(1) . 

50/ Interview with Thomas G. Frangos, March 29, 1971. 

51/ Interview with John Lewis, June 29, 1971. See J. A. 
Kusler, "Artificial Lakes and Land Subdivisions," 

1971 WIS. L. REV. 369. 

5 2/ Interviews with John Lewis, June 29, 1971; Bjarne G. 

Petersen, Marquette County Zoning Administrator, June 

30, 1971; and Melvin Albers, Sauk County Zoning Ad- 
ministrator, July 1, 1971. 

53/ Wisconsin Natural Resources Laws, §59.971. 





- 259 - 

54/ For purposes of determining the flood plain, the stand- 
ard used in the regional flood with a recurrence inter- 
val of 100 years. 

55/ Interviews with Bjarne G. Petersen, Leland Newman and 

Michael Morgan, July 29, 1971; interview with Ted Ander 
son, Polk County Zoning Administrator, July 29, 1971. 



56/ Interview with 


Oliver Williams, August 2, 1971. 


57/ Interview with 
July 29, 1971. 


Leland E. Newman and Michael Morgan, 


58/ Interview with 


John Lewis, June 29, 1971. 


59/ Interview with 


Melvin Albers, July 1, 1971. 


60/ Interview with 


Ted Anderson, July 29, 1971. 


61/ Interview with 
July 29, 1971. 


Leland Newman and Michael Morgan, 


62/ Interview with 
1970. 


Donald F. Wood and Ted Lauf, August 10, 


63/ Interview with 


Bjarne G. Petersen, June 30, 1971. 


64/ Interview with 


Melvin Albers, July 1, 1971. 


65/ Interview with 


John Lewis, June 29, 1971. 



66/ Telephone conversations with Richard A. Hemp, Executive 
Director, Wisconsin Wildlife Federation, June 23, 1971; 
and Frederick M. Baumgartner, President, Citizens 
Natural Resources Association of Wisconsin, Inc., 

June 23, 1971. 

67/ Interview with William Kasakaitis, Environmental Con- 
trol Committee, Wisconsin Farm Bureau Federation, 

July 1, 1971. 

68/ Ibid . 



69/ Interview with 
July 29, 1971. 


Leland Newman and Michael Morgan, 


70/ Interview with 
Administrator, 


David Rosenfeldt, Wausau County Zoning 
June 29, 1971. 



260 



1 — / 


Interview with Melvin Albers, July 1, 1971. 


I 21 / 


Interview with William Kasakaitis, July 1, 1971. 


■ 73/ 


Douglas A. Yanggen and Jon A. Kusler, "Natural Resource 
Protection Through Shoreland Regulation: Wisconsin," 

LAND ECONOMICS (1968), at p. 86'T'^iri ter view with Thomas 
G. Frangos, March 29, 1971; -interview with Donald Wood, 
August 10, 1970; interview with Tea Lauf, August 10, 
1970. > 


I 74/ 


Interview with Donald F. Wood and Ted Lauf, August 10, 
1970. 


■ 75/ 


Jon A. Kusler, "Water Quality Protection for Inland 
Lakes in Wisconsin: A Comprehensive Approach to 

Water Pollution," 1970 WIS . L. REV. 35, at pp. 67-8. 


1 21/ 


"Wisconsin's Shoreland Protection Ordinance," prepared 
by the Department of Natural Resources, Division of 
Resource Development, Madison, Wisconsin (December, 
1967) , at p. 34 . 


1 21/ 


Interview with Kurt W. Bauer, July 2, 1971. 

< 

V 


■ 78/ 


Id . ; Wisconsin Natural Resources Laws, §87.30. 


■ 79/ 


Interview with Kurt W. Bauer, July 2, 1971. 


■ 80/ 


Id. 


■ 81/ 


is 


1 82/ 


Id. 


I 83/ 


Interview with Thomas G. Frangos, March 29, 1971. 


1 84/ 


Interview with Leland Newman and Michael Morgan, 
July 29, 1971. 


■ 85/ 


Interview with Oliver Williams, August 2, 1971. 


■ 86/ 


Id. 


■ 87/ 


Id.; interview with Leland Newman and Michael Morgan, 
July 29, 1971. 



O 

ERLC 


£7?_ 



261 



88/ Interview with Oliver Williams, August 2, 1971. 

89/ Interview with Thomas G. Frangos, March 29, 1971; 

interview with Donald F. Wood and Ted Lauf, August 10, 
1970. 

90/ Interview with Leland E. Newman and Michael Morgan, 
July 29, 1971. 




» 



Aw ,f 



262 



NEW ENGLAND RIVER BASINS COMMISSION 



The New England River Basins Commission was 
created in 1967 by federal executive order, _1/ under the 
authority of the federal Water Resources Planning Act, 2/ 
at the request of the governors of the New England states 
and of New York. 3/ It was the fourth "Title II" river 
basin commission to be created. 4/ The primary function 
of all such commissions is to provide coordinated water re- 
sources planning for the region in which they are located. 5/ 
Federal, state, interstate, regional, and local levels of 
government participate, as well as private, non-govern- 
mental agencies. 6/ 

The creation of regional coordinating agencies 
(river basins commissions) is one element of the concept 
embodied in the Water Resources Planning Act of providing 
for coordinated nationwide planning for the development 
and preservation of water and related land resources. ]_/ 
Efforts in favor of such comprehensive water resources 
planning began at the national level at least as early as 
the 1951 Report of the Water Resources Policy Commission 
appointed by President Truman, and legislation on the subject 
was introduced to the congress in 1959 and in subsequent 
sessions until the Water Resources Planning Act was passed 
in 1965. 8/ 

In addition to providing for the creation of river 
basins commissions, the Water Resources Planning Act estab- 
lishes a cabinet level Water Resources Council whose member- 
ship includes the secretaries of the Interior, the Army, 
Agriculture, and Health, Education and Welfare, as well as 
the Chairman of the Federal Power Commission. The Council 
has "the responsibility for guiding the Nation's planning 
effort in the water resources field and keeping the Presi- 
dent and the Congress informed on the water needs of the 
Nation." 9/ The Council is responsible for reviewing the 
water resources plans of states, and if it approves a state's 
plans, may provide grants to the state for up to 50% of the 
cost of carrying out the approved program. 10/ 



Early Efforts Toward Coordination 

The origins of the New England Commission precede 
by a number of years the 1965 Water Resources Planning Act. 

In the early 1950 's Congress authorized a study of the hydro- 
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electric potential of two New England river systems (the 
Connecticut and the Merrimac), and this study was broadened 
by Presidential intervention to include a detailed inventory 
of the water and related land use resources of the New 
England-New York region. Many federal and state agencies 
were involved, working cooperatively through the New England- 
New York Interagency Committee. 11/ 

The study was completed in 1955, and in 1956 a 
successor agency was organized by federal and state offi- 
cials — the Northeastern Resources Committee. Without staff, 
and with very little funds, the Committee sought at first "to 
carry forward the promise of the earlier study," and promote 
federal-state coordination of water resources plans in the 
region. But the Committee found it could not effectively 
carry out this task, and in 1958 began promoting the adoption 
of a federal-interstate Northeastern Water and Related Land 
Resources Compact which would have created an ongoing re- 
gional water resources agency. By 1959 the compact had re- 
ceived necessary state approvals, but was never ratified by 
Congress. 12/ 

The Northeastern Resources Committee continued to 
meet and operate as an informal body, and when the Water 
Resources planning Act was introduced in the federal Congress, 
it supported the Act and recommended the creation of a river 
basins commission for New England, in a 1965 meeting, the 
New England Governor's Conference voted unanimously in 
favor of this proposal and New England became the first 
region in the nation to request the creation of a river 
basins commission. 13/ According to the Commission, many 
present members are the same as the original Northeastern 
Resources Committee members. 14/ 



Structure of the Commission 15/ 

As the diagram on page 264 shows, the Commission 
consists of representatives from 10 federal departments, 
state agencies in seven states, six interstate commissions, 
and a chairman appointed by the President. 16/ The chairman 
is responsible to and paid by the Water Resources Council, 
while the other representatives report to their parent agen- 
cies or states and do not receive compensation from the Com- 
mission. The chairman is the full-time staff head of the 
Commission, and is also the coordinating officer for federal 
members on the Commission. The vice-chairman of the commission 
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Organization and Functioning of 
New England River Basins Commission 
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Coordinating Committees, task forces 
(Membership selected by chairman with 
concurrence of vice-chairman. Pro- 
vide interagency state-federal teams 
for broad policy guidance and coordi- 
nation of NERBC projects.) 



studies and special projects, 
preparation of plans, with coopera- 
tion of staff from member agencies.) 



Framework plans; 



Federal-Sta te 
Coordination : 



Special Studies ; 



NERBC Programs 

(Studies of resource supplies, future resource needs, 
and alternative methods of meeting such needs, with 
recommended priorities. Conducted for each of the 
11 river basins in New England and New York, selected 
critical subregions, and proposed to be broken down 
on a state-by-state basis as well, to facilitate 
state programming.) 



(Recommended joint action plans to be implemented 
by federal, state, local and nongovernmental agencies, 
coordination of research activities of member agencies, 
information exchange, conferences, sponsorship of 
joint projects . ) 

(Review and comment on proposed projects at request of 
federal and state officials, studies of particular re- 
gional problems, coordinated demonstration projects.) 



represents state government interests and is elected by the 
state and interstate members. The chairman is required to 
conduct all proceedings of the Commission "in consultation 
with the vice-chairman." 17/ 

• Meetings are held quarterly, and any decisions 
are normally made by consensus of the membership. 18/ Where 
a consensus is not reached, the federal statute and Water 
Resources Council regulations require that the chairman, 
acting' in behalf of the federal members, and the vice- 
chairman, acting upon instructions of the state members, 
each set forth their views in the record. Policy deter- 
minations for specific areas of water resources planning 
(such as plans for critical subregions, or studies of parti- 
cular regionwide problems) are often made by coordinating 
committees or task forces appointed by the chairman in 
consultation with the vice-chairman, rather than by the Com- 
mission as a whole. 19/ 

Federal and interstate members participate on a 
somewhat different basis than state representatives. The 
federal and interstate members are responsible to their 
parent agencies, which have specific programs and goals, 
usually transcending state boundaries, they wish to be con- 
sidered by the Commission. 20/ State representatives, on 
the other hand, represent only their own states within the 
region, and must attempt to maintain contact with and present 
the views of all the various agencies within their state, 
as well as "metropolitan and local government agencies." 21/ 
Furthermore, they "serve as the focal point for non-Federal 
and nongovernmental participation in commission planning 
from within the State." 22/ State members are appointed 
by state governors, and the existing state membership in- 
cludes two state planning directors, several natural re- 
sources and conservation administrators, and two chiefs of 
state water resources agencies. 23/ 

The daily work of the commission is carried on by 
an eight-man staff, with the cooperation of staff from mem- 
ber agencies on particular projects, under an annual budget 
of approximately $200,000 (including both federal and state 
contributions). 24/ A typical functional structure for 
coordinated work by members on a project is set out at page 
266. some projects and studies are undertaken by outside 
consultants under contract with the Commission. 25/ 
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Proposed Organization for the 

Comprehensive Study of the Water and Related Land Resources for 

Long Island Sound 
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Responsibilities of the Commission 

The Commission has jurisdiction over water re- 
sources planning for 11 river basins in the six New England 
states and in New York. For these areas, the Commission 
has the responsibility to : 

"(1) serve as the principal agency for 
coordination of water and related land 
use plans in the region, including fed- 
eral, state, interstate, local and non- 
governmental plans? 

"(2) prepare and keep up-to-date a 
comprehensive coordinated joint plan 
for use in development of water and re- 
lated land resources (the plan may be 
prepared in stages, is to identify al- 
ternatives, and is to be directed at 
specific action projects) ? 

"(3) recommend long range schedules 
of priorities for collection of needed 
basic information, for planning, and 
for action projects? 

"(4) foster and undertake studies." 26/ 

The Commission carries out these responsibilities 
under the general supervision of the Water Resources Council, 
which reviews all plans adopted by the Commission. The Coun- 
cil requires public hearings to be held in the region on each 
such plan, and requires that all members of the Commission 
receive an opportunity to comment on plans which are adopted. 27/ 

The federal statute does not specifically allow 
river basin commissions to engage in activities implementing 
their plans. The regulations adopted by the Council, how- 
ever, do provide that river basin commissions may "make 
recommendations to the Council and appropriate States on the 
relationship of individual projects to the comprehensive 
plan." 28/ Presumably the Council would consider such recom- 
mendations in deciding whether to provide federal financial 
assistance to the state concerned for its water resource 
planning . 
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Programs Undertaken 

In carrying out the purposes for which it was 
created, the Commission has undertaken a variety of activi- 
ties, including cooperation with two broad federal water 
resources studies covering the entire northeastern region, 
the preparation of one comprehensive river basin plan (for 
the Connecticut River Basin), initial efforts at comprehen- 
sive plans for three selected subregions (Southeastern New 
England, Long Island Sound, and the New England Coastal 
Zone), numerous studies of particular problems which have 
caused concern in the region (such as flood plain regula- 
tion, small private dams, and power plant siting), and 
finally review and comment upon certain individual projects 
in the region at -.the request of federal or state officials. 29/ 
Most of these plans, studies, and comments contain recom- 
mendations for actions to be taken by federal and state 
officials and priorities to be attached to particular pro- 
grams. The Commission has also sought to promote coopera- 
tion, coordination, and exchange of information between 
member agencies and other agencies concerned with the de- 
velopment or conservation of water and related land resources, 
both in working relationships on particular Commission pro- 
jects and in the general activities of such agencies. Fin- 
ally, the Commission has proposed or adopted measures which 
it feels will help assure its plans and recommendations are 
implemented. 

The Commission chairman reports that a number of 
methods have been utilized to increase the general coordina- 
tion of the activities of its members. Water resources 
meetings have been held in five of the New England state 
capitols, and the Commission has executed a memorandum of 
understanding with the New England Regional Commission — 
another federal regional body, responsible to the U.S. 
Department of Commerce, which also has programs in the 
water resources area. 30/ The Commission publishes a bi- 
monthly newsletter containing information about the activi- 
ties of various agencies in the New England area, and 
sponsors conferences, meetings, and symposia, which in 
addition to the quarterly meetings of the Commission, pro- 
vide a forum for the exchange of information and the coordi- 
nation of programs. The Commission has also provided for 
exchange of water resources research among water resources 
departments in the region, through a permanent research 
coordinator funded by the states, and located in the Com- 
mission's offices. Finally/ according to the chairman, the 
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Commission staff remain in frequent contact with member 
agencies and their staffs, allowing regular exchange of 
information through the Commission to its members. 31/ 



Comprehensive New England Water Resources Plan 

The Commission's primary goal, aside from promoting 
ongoing coordination of the activities of its members, is 
the creation of a comprehensive plan for coordinated federal- 
state management of water and related land resources in the 
New England region. "Related land resources" in this con- 
text refers to land uses which "cause significant effects 
on the quantity and/or quality of the water resource" and 
also to lands "the use or management of which is signifi- 
cantly affected by or depends on . . . measures for manage- 

ment, development or use of water resources." 32/ The Com- 
mission has a long range strategy for completing the com- 
prehensive plan which includes: 

"(1) a New England Framework — a look at 
future needs, ways of meeting them, priori- 
ties for tackling future problems for the 
entire region, in each state, in major 
basins; 

"(2) joint federal-state water and 
related land management plans for se- 
lected subregions, including separately 
organized and funded plans for South- 
eastern New England and Long Island 
Sound, [and] for each New England 
s ta te . " 33/ * 

The comprehensive plan for New England will be a 
composite of these efforts. At this point, the Commission 
is still preparing the various elements of the plan, except 
for a plan for the Connecticut River Basin, a draft of which 
has been completed. 

The Commission anticipates that the "framework" 
data will come primarily from the North Atlantic Regional 
Water Resources Study. This study, headed by the Army Corps 
of Engineers and begun before the creation of the Commission, 34/ 
is investigating water supply and demand relationships in 
the North Atlantic region. The Corps has completed projec- 
tions of water and related land needs through the year 2020 
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for major river basins in the region, and the study will 
ultimately produce a wide variety of background data on 
water resources. The commission is cooperating with the 
Corps in the study, and plans to break down the study re- 
sults, as up-dated by the Commission's own information- 
gathering, according to river basin subregion, and state 
within the region, to produce the New England Framework 
(the basic background data on water resources in the region 
necessary for the Commission to begin preparing a comprehen- 
sive plan). 35/ Another study covering the northeastern 
United States area may provide additional information to 
the Commission — the Northeastern Water Supply Study. The 

Army Corps of Engineers is also responsible for this study, 

which resulted from a severe drought in the region in the_ 
early 1960's. This study will propose alternative means 
by which major metropolitan areas can satisfy their projected 
water supply needs. 36/ 

While the Commission has not completed its New 
England Framework, it has published a series of "Priorities" 
reports which give basic water resources data for the New 
England states (not New York), discuss particular problem 
areas (water quality, water supply, flood control and water- 
shed management, navigation, recreation, and fish and wild- 
life), list and summarize each state and federal agency's 
programs and proposed projects for dealing with these prob- 
lems, and recommend priorities among these programs and 
projects. The recommendations are for the period 1972- 
1976, by which time the Commission hopes to have completed 
at least the major elements of its comprehensive plan. The 
series of reports are broken down to be usable both by state 
and by river basins. 37/ 

These priorities reports are a beginning for the 
second element of the Commission's strategy for completing a 
comprehensive plan (actual preparation of coordinated plans 
for various portions of the region) , since they make initial 
recommendations for the management of water and related land 
resources for each state in the region. The reports are 
useful on an interim basis because plans have not yet been 
prepared by the Commission for most of the New England 
region, with the exception of the Connecticut River Basin 
Plan, which has been drafted but is not yet in its final 
form. 
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The Connecticut River Bas in Plan 



Even though not in its final form, the Connecticut 
River Basin Plan has been circulated in draft form, and is 
worth examining closely because it is the only existing 
example of the kind of planning presently being undertaken 
by the Commission. The plan has its roots in an Army Corps 
of Engineers study begun before the Commission was created. 38/ 
The Corps remained in charge of the Commission's Coordinating 
Committee which took over formal responsibility for the study 
when the Commission was created in 1967, and the Corps' 
point of view has influenced the objectives and recommenda- 
tions of the study. Thus the design of the study and its 
results do not entirely reflect the outlook or policies of 
the Commission as a whole, because many of its members 
have interests and viewpoints substantially different from 
those of the Corps. With this limitation in mind, the 
Connecticut River Basin Study and the resulting comprehen- 
sive water and related land resources plan for the basin 
serve to illustrate how river basin planning is being con- 
ducted by the commission. 

The study began in 1964 and proceeded by gathering 
background data on the water and other natural resources in 
the Connecticut River Basin, including a general description 
of existing land uses, the climate of the region, and its 
population and economy. Projections of population growth, 
economic growth, and natural resource needs were made for 
20-year increments through the year 2020. The current water 
resources problems of the area were investigated. One of 
the more serious problems noted was heavy pollution and 
diminution of water quality in the basin. 39/ Past and 
possible future flood damage was closely studied, 40/ as 
were the problems of inadequate public access to many 
areas 41/ and the deterioration of fisheries due to inade- 
quate minimum stream flows and pollution, among other 
factors. 42/ Many other problems and resource needs were 
also studied, such as water supply and navigation needs, 
electrical power needs, and the problem of disposing of 
solid wastes. Patterns of land use (agriculture, recreation 
and forestry) and land use regulation (flood plain manage- 
ment) affecting water supply, water quality, and flood 
control were studied, and predictions made as to future 
trends . 43/ 

In June, 1970 a nine-volume report on the study 
was issued by the Corps-directed Coordinating Committee, 
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which includes both a "1980 Early Action Plan" and a "2020 
Long Range Plan." 44/ The excerpt from the report at page 
273 summarizes the 1980 Early Action plan designed to meet 
the problems and needs uncovered in the study stage. The 
total cost of the Early Action Plan would be $1.8 billion, 
and, as the excerpt shows, much of this cost would be created 
by new structures or additions to existing structures (such 
as new dams and power plants, construction of fish ladders 
at existing dams, provision of reservoir flow releases, and 
expansion of existing facilities of various kinds). Non- 
structural elements of the plan include some matters relating 
to land use regulation, such as the reference to "850 sites 
of archeological, historical, or natural resource areas" 
which "should not be disturbed if possible by future develop- 
ments within the basin." 45/ Recommendations for the pro- 
tection of these sites include public acquisition, flood 
plain zoning, basin-wide scenic river programs, and estab- 
lishment of national recreation areas. Similar land use 
regulation measures are recommended for facilitating public 
access and recreation, for flood control, and for protection 
of water supply and quality. The necessary land use measures 
would be undertaken primarily by state and local governments, 
with the exception of federal actions necessary to establish 
national parks and recreation areas. 46/ The Commission's 
staff director, Malcolm Graf, is strongly urging the states 
and local governments to acquire land for these purposes now 
before the price rises. 47/ 

Other non-structural proposals included in the 1980 
portion of the plan also "lie largely in the local-state 
areas of responsibilities and interest, " and include such 
items as further environmental studies on water quality and 
recreation, acceleration of water resource planning assist- 
ance to local communities, improved weather and streamflow 
forecasting systems, improved operation of flood control 
reservoirs, and creation of public information programs on 
the availability of flood plain insurance. 48/ The 2020 
Long Range Plan follows the same format as the 1980 plan, 
projecting the trends and problems noted in the 1980 plan 
to the year 2020 and omitting specific project and budget 
recommendations. 49/ 

The entire Coordinating Committee Report, including 
the recommendations for 1980 and 2020 was subjected to an 
extensive review by a Citizen Review Committee composed of 
members from various communities of each of the states in- 
volved. The Review Committee issued its own report on the 
Connecticut River Basin Plan on February 1, 1971. 50/ The 
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Review Committee report, though in general agreement with 
the Coordinating Committee's statements of problems and 
solutions, was quite critical in some areas. The Review 
Committee found that the Coordinating Committee Report did 
"not clearly explain the risks involved which substantiate 
the need for a new system of large multi-purpose reservoirs." 5 1/ 
The Committee questioned "whether serious consideration has 
been given to [alternative] measures such as flood plain 
regulation or the removal of encroachments from hazardous 
areas." .52/ Structural measures, the Committee felt, 
tended to subsidize development in flood plains, by making 
such developments appear less hazardous, without encouraging 
land use regulation to control such development. The result, 
according to the Committee, is that the use of structural 
measures "tends to be self-perpetuating and self-expanding," 53/ 
because more structures cause more development and higher 
risks to property, in turn leading to additional structures, 
and so on. 



^The Review Committee also found that the Coordinating 
Committee Report did not give adequate weight to environmental 
quality objectives, 54/ and recommended, among other things, 
that "increased emphasis" be placed on the adoption of land 
use controls where necessary, "to minimize dangers from ero- 
sion, pollution, and rapid runoff on land suitable for de- 
velopment." 55/ The Committee felt that each state in the 
basin should enact legislation similar to Act No. 250 in 
Vermont, which provides for a state Environmental Board, and 
that such legislation should authorize regulation of "damaging 
land uses that will have long-range deteriorating effects" 
on the Connecticut River Basin area. 56/ 



As a result of the Review Committee's critical 
comments, NERBC has submitted a "Proposed Supplemental 
Study, Connecticut River Basin" 57/ for the restudy of the 
Connecticut River Basin. This study will become the first 
priority item of the two persons (still to be recruited) 
who were to be responsible for implementing the original 
plan. 58/ The supplemental study will undertake the fol- 
lowing "tasks. " 59/ 

(1) Environmental reconnaissance of the Basin, 

(2) Evaluation of the degree of additional 
flood protection needed. 



Assessment of legal, institutional and 
financed arrangements for flood protection 
and flood plain management, 
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(4) Evaluation of flood management alterna- 
tives, with environmental and economic 
impact evaluations, 

(5) Plan formulation. 

The study will cost an estimated $700,000 and will 
require an additional two and one-half years to complete. 60/ 



Future Plans 



The Commission anticipates that its future planning 
efforts will be conducted somewhat differently than the Con- 
necticut River Plan, - with more emphasis on non-structural 
and environmental matters, and with more participation by 
public officials and citizens in all stages of the planning 
process. 61/ Plans for other basins and for selected sub- 
regions are either just underway or still await funding 
by Congress. The Commission has not yet begun to prepare 
plans by states within the region,, although it proposes to 
do this in order to facilitate adoption by states of Com- 
mission recommendations and give states greater incentives 
for participation in Commission activities. 62/ 

The Commission plans to work with the states of 
New Hampshire, Vermont, and Maine in fiscal 1973. Progress 
has been slow because the states lacked the expertise neces- 
sary to work with the Commission in preparing the individual 
statewide plans. The states have since agreed to provide 
one man whose responsibility it will be to work with NERBC, 
who will also assign one man to each state, to "look around 
for a year or so" and jointly formulate guidelines for the 
preparation of the plan. The final product for each state 
is expected to be something like "A Guide for the Manage- 
ment and Development of Water and Land Resources for the 

State of , prepared in cooperation with the 

New England River Basins Commission. " 63/ 

The Commission has just begun a study of South- 
eastern New England which will attempt to provide an action 
program for the conservation and development of water and 
related land resources in the most highly urbanized and 
industrialized portion of New England, where water resources 
problems are most critical. Numerous state, federal, and 
local agencies will take part, as well as private interests. 
Management of the studyS. is by a team consisting of state and 
federal as well as Commission officials. The study will 
build on existing state and local planning programs, and 
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will be a comprehensive endeavor including problems of flood 
control, navigation, water supply, water quality control, 
-outdoor recreation and other such needs. The study has re- 
ceived top priority from the Commission. 64/ 

....... Another subregion selected for study and coordi- 
nated federal-state planning is the Coastal Zone of New 
England. A separate study of Long Island Sound (which was 
included within the Commission's jurisdiction by a 1970 exe- 
cutive order 65/) will be undertaken. Neither study has 
been funded by Congress, but the State of Maine has already 
begun work on its portion of the Coastal Zone study under a 
grant from the New England Regional Commission. 66/ The 
grant was provided at the recommendation of the New England 
River Basins Commission, pursuant to the letter of coopera- 
tion between it and the New England Regional Commission. 67/ 

The Coastal Zone study will deal with the appropriateness 
of various kinds of land uses in New England coastal areas, 
in order to ensure that all coastal water and land resources 
are used in a manner "consistent with their natural char- 
acter and ecological relationships." 68/ 

As to Long Island Sound, a proposed plan of study, 
prepared at a cost of $100,000, has been transmitted to the 
Water Resources Council on July 30, 1971. 69/ The proposed 

plan of study, which exceeds 300 pages, sets out in consider- 
able detail not only the general planning approach for the 
study and resulting plan, but also the methods by which the 
public and the "research communities" will participate, the 
expected participation by various federal agencies, and the 
periodic reports which the Commission would expect to issue. 70/ 

The Commission sees the plan as a method by which 
the region's need for the Sound's environmental and economic 
aspects can be met, through notes and related land manage- 
ment. 71/ It is expected that the following characteris- 
tics of the Sound will be examined in great detail: 7 2/ 

(1) The quality, quantity and movement of 
the Sound's water. 

(2) The ecological characteristics of the 
Sound . 

(3) Economic interests in and around the 
Sound. 

(4) All present and proposed uses of 
Sound and its shorelands. 
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(5) Institutional and legal characteristics. 



Procedurally , the plan will be broken into five 
phases : 73/ 

(1) Inventories and special studies and activi- 
ties . 

(2) Inventory analysis and evaluation. 

(3) Functional management plans. 

(4) Plan analysis and comprehensive plan formu- 
lation. 

(5) Report writing, review and transmittal. 

Some concept of the tremendous scope of the plan is apparent 
from the inventories which various work groups will be ex- 
pected to contribute under Phase Is 74/ 



Sources and Movement of Water 
Water Quality 
Scenic and Cultural 
Mineral Resource & Mining 
Soils Survey 

Erosion and Sedimentation 
Ecological Baseline 
Water Supply 

In addition, separate 

cover: 7 5/ 



Fishing Resources 
Wildlife Inventory 
Recreation Inventory 
Existing Land Use & Ownership 
Flood Plains 

Electrical Power Generating 
Facilities and Requirements 
Transportation 

"Special Studies" will 



Goals for the Region 

Economic and Demographic Model 

Environmental Framework 

Legal and Institutional Framework 



The proposed study will take an estimated three to four years 
to complete, at a total cost of over $1,300,000.00 76/ 



Special Studies 

In the absence of plans covering many portions of 
the region, the Commission has undertaken special studies 
of regionwide problems and has reviewed and commented on 
particular projects, delving into matters which would other- 
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wise be covered by a comprehensive plan if one were in 
existence. Power plant siting is an example of a region- 
wide problem the Commission has studied. The Commission 
published a report suggesting laws and institutions which 
could be used by states to make decisions on the siting of 
power plants. 77/ 

In August of 1971 the Commission supplemented 
its report with a proposal for a "Special Study to Assure 
Consideration of Environmental Factors in Regional Bulk 
Power System Planning." 78/ Basically, the objectives of 
the study are: 79/ 

(1) To assure effective consideration of envi- 
ronmental factors in bulk power systems 
planning within the NERBC region, making 
available to individuals and to institutions 
in the region information which can be used 
as a basis for timely and informed decisions 
on bulk power siting. 

(2) To use available environmental expertise 
in an efficient and effective manner with 
regard to bulk power planning. 

The study would take two years and cost an esti- 
mated $500,000. 80/ Apparently the utility companies in the 
New England area are quite receptive to the study since 
according to Commission Chairman Frank Gregg it is hoped such 
a study will reduce the public pressure they have been under 
with regard to the siting of generating plants and the result- 
ing environmental effects. 81/ 

Other examples include a study, requested by the 
New England Governors' Conference, of existing programs 
(state and local) within the region for the control of land 
development in flood plain areas. The study included model 
state statutes and ordinances proposed by the Commission. 82/ 
Another study requested by the New England Governors concerned 
safety measures needed at small, private dams. 83/ The Com- 
mission is also working cooperatively with Massachusetts and 
with the federal Department of the Interior to prepare a 
water quality management plan for Boston Harbor which would 
help restore many lost uses of the Harbor such as swimming 
and shellfish harvesting. 84/ At the request of federal and 
state officials, studies and reports have been issued by the 
Commission on both nuclear and hydroelectric power plants 
and their effects on adjacent water and related land resources. 
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In these reports the Commission has dealt with problems of 
thermal pollution from nuclear power plants, maintenance of 
minimum river flows, and provisions of fish passageways in 
hydroelectric dams. 85/ 



Effectiveness of the Commission 



The Commission of course suffers from the lack of 
any formal controls to assure implementation of its plans 
and its suggestions for coordination. Likewise, its recom- 
mendations on individual projects and regionwide problems 
are advisory only. A political scientist studying the 
Commission suggests that although such commissions maintain 
contact with a wide variety of agencies, they are influential 
in the decisions of very few, 86/ and that state and federal 
agencies may, and sometimes do, 87/ undertake projects or 
programs in direct contradiction to Commission plans and 
recommendations without any formal sanction being employed 
by the Commission. Of course, Commission plans are sub- 
mitted to the Water Resources Council and once approved by 
the Council become part of the national water resources 
plan. The Council may then presumably refuse funding for 
non-complying state water resources programs. In addition, 
the -Commission has a certain amount of informal authority 
to enforce compliance with its suggestions. To the extent 
that its members value the cooperation of other state and 
federal agencies which are represented, opposition to one 
member's proposals from other members may be influential. 

But the force of regional opinion and the desirability of 
maintaining cooperative relationships with other agencies 
will probably not be influential where the gains to the 
member who opposes the Commission are potentially great, 
so that this sanction may be least effective when it is 
most necessary. 

The Commission realizes it has no power to force 
compliance with its plans and recommendations, and has 
proposed a number of measures which it feels will help bring 
about voluntary compliance. In the Southeastern New England, 
Coastal Zone, and Long Island Sound studies, the Commission 
proposes to hold public hearings in all stages — from the 
initial formulation of the study design to the final recom- 
mendations for action. This approach has already been 
tried in formulating the study design for the proposed Long 
Island Sound study, and observers from outside the Commission 
feel it has been fairly successful in involving the public. 88/ 
The Commission's ultimate goal in involving the public would 
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be to make its activities more visible, and to bring public 
pressure to bear on those who refuse to allow its plans 
and recommendations for coordination. For these same rea- 
sons, all the Commission's major plans, studies, and reports 
are submitted to the New England Governors' Conference, where 
they are discussed and voted upon. The Commission chairman 
feels that the support of the New England Governors' Confer- 
ence for Commission activities has been substantial. 89/ 

To help implement the Connecticut River Basin Plan, 
the Commission proposed that a four-man increase in its staff 
be budgeted by Congress and by the New England states. Ver- 
mont and New Hampshire objected to the cost, so the proposal 
was decreased to two additional staff members. 90/ The two 
additional staff members would maintain an office within the 
Basin, and devote their time to focusing public attention 
on the Plan, as well as keeping up with current proposals of 
state and federal agencies within the Basin in order to re- 
view these for compliance with the Plan. The two staff mem- 
bers would also put out a newsletter, give speeches, and 
attend seminars and conferences of water resource officials 
in the Basin. They would attempt to devise means by which 
the Plan could be implemented, and to communicate suggestions 
on implementation to federal and state officials. The time 
of these two staff members would thus be spent entirely upon 
seeking implementation of the Connecticut River Basin Plan. 

This proposal has been endorsed by the New England Governors' 
Conference, and the Commission's chairman anticipates that 
it will become operative once the plan is revised and fin- 
ally adopted. 91/ 

The Commission views as its most important effort 
at implementation the proposal to conduct its planning activi- 
ties by sta te as well as by subregion and river basin. State 
members on river basin commissions have always had a for- 
mally equal status with federal members, but many limitations 
have prevented the state members from fully participating 
(lower state budgets, inapplicability of river basin plan- 
ning efforts to large areas of many states, and the large 
variety of state interests which must be represented by one 
river basin commission member for each state 92/) . State 
members in the past have often merely commented on completed 
studies, or, when state members have joined studies, they 
have often participated merely as observers. 93/ The New 
England Commission proposes not only to issue plans for each 
state, but also to bring about full state participation in 
Commission activities. 
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The Commission feels that the states would be 
given incentives to participate by the fact that study re- 
sults will ultimately be provided on a state-by-state basis 
so that state agencies will be able to use the studies more 
easily "to request authority and funding for state programs." 94/ 
The Commission hopes to give_ financial incentives to states 
by convincing the Water Resources Council to streamline and 
consolidate its procedures for issuing water resources plan- 
ning grants to states. Increasing environmental concern and 
the resultant growing vitality of state government will, the 
Commission chairman predicts, bring about fuller state parti- 
cipation. Finally, the Commission maintains that by pro- 
viding results from studies on a state-by-state basis, and 
by bringing about fuller state participation in regional 
planning for the conservation and development of water re- 
sources, the Commission planning efforts will facilitate, 
ultimately, total resource planning by each state — statewide 
planning for both land and water resources. 95/ 

It is quite difficult to judge the effectiveness 
of the New England River Basins Commission as it presently 
exists, much less as it would exist if its various proposals 
are carried out. Its value as it is presently constituted 
is as a vehicle of communication between all state, inter- 
state, and federal agencies concerned with water resources 
in New England, so that each agency may evaluate its own 
plans in the light of plans and activities of other agencies. 

It also promotes efficiency in studies of water resources 
problems for New England, by allowing only one study to pro- 
ceed on one problem for the entire region, with - par tic ipa- 
tion of concerned agencies from throughout the region, 
rather than having individual studies conducted by each 
such agency. Such studies result in facts and recommenda- 
tions which many state and federal agencies in New England 
probably find useful. 

But at this time it cannot be said that the Com- 
mission's plans and recommendations have had any great 
influence on the decisions of its members, particularly 
where major state and federal programs are concerned. The 
Commission very frequently does not learn of major program 
proposals by its members until the programs have been de- 
veloped and unveiled to the public (although Commission 
staff will frequently learn of lesser proposals at an early 
stage) . 96/ Regional offices of federal agencies do not 
wish to involve the Commission in their programming until 
their proposals have bee.h evaluated in Washington. State 
agencies also normally prefer to wait until their programs 
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are in final form before referring them to the commission. 
It is often difficult for the Commission to persuade state 
or federal agencies to change these programs once they have 
been adopted. 97/ One solution to this type of problem 
would be that advanced by the Commission for implementing 
the Connecticut River Basin plan — providing a field staff 
which would learn of program proposals and comment on them 
at an earlier time than the Commission would normally learn 
of such programs. 98/ This type of approach, however, does 
not appear likely to achieve a major reorientation in the 
attitudes of state and federal officials, most of whom are 
likely to pursue what they view as the best interests of 
their agency or state regardless of scrutiny from the Com- 
mission . 



It is likewise difficult to assess the probable 
effectiveness of the Commission's other proposals such as 
the one to obtain a substantial amount of public and poli- 
tical support for its planning efforts through holding full 
public hearings on each plan and placing the plan in the 
political arena. 99/ It is questionable whether an agency 
such as the New England River Basins Commission will ever 
have the political base, or be visible enough, for such 
techniques to be successful. 100/ Finally, the Commission's 
proposals for fuller state participation may be difficult 
to achieve in light of long superiority of federal members 
in the river basin commission planning process. 101/ 

These factors clearly raise the question of the 
ultimate effectiveness of river basin commissions to regu- 
late the use of land. To the extent that they tend to em- 
brace a geographic region, an environmental system rather 
than a political subdivision, the prospects for their in- 
creased use are bright. Problems of regional significance 
are by definition soluble by such bodies, provided the 
boundaries have been technically properly drawn — and pro- 
vided commissions are granted some implementation authority. 
Herein lies the crux of the problem. Without authority to 
truly regulate land use, then river basin commissions will 
remain yet another form of regional planning agency which, 
however laudable a goal regional planning may be, will have 
minimal effect on the actual use of land within their re- 
gional jurisdictions. 
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SUMMARIES OF OTHER INNOVATIVE LEGISLATION 



The quiet revolution in land use control is not 
following any neat and easily categorized pattern. Each 
state is creating its own regulatory systems and govern- 
mental institutions to suit its own particular needs. 

As a consequence, any attempt to classify and 
categorize recent state legislation must carry an air of 
artificiality. The states themselves don't think in terms 
of buying a particular style off the rack but rather of 
custom- tailoring legislation to suit the social, political 
and environmental conditions unique to their state. 

Nevertheless, for purposes of convenience the 
other innovative legislation having a major impact on land 
regulatory systems will be grouped in three categories: 

(1) Critical area legislation, creating special regulatory 
mechanisms to control land use in specific geographic 
areas; (2) Study commission, often with some interim regu- 
latory power, but basically created to propose new legis- 
lation; and (3) Wetlands and shoreland laws designed to 
control development of this environmentally critical type 
of resource. 

Finally, it should be noted that the legislation 
that has already passed is just the tip of the iceberg. 

In New York, California, Ohio, -Illinois, Florida and many 
other states a variety of legislative committees, study 
groups, task forces and other assorted outriders of the 
legislative process are at work. Many of them have reached 
the stage of proposing specific bills which will undoubtedly 
continue to add to the list of innovative legislation over 
the next few years. Space limitations, however, preclude 
discussion of bills that have not yet been adopted. 
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1 . Critical Area Legislation 

The San Francisco Bay Conservation and Development 
Commission discussed earlier in this report is an example 
of state legislation designed to deal with the unique 
problems of a specific geographic area. A number of other 
states have used this "critical area" approach by setting 
up specific state agencies to control the use of land in 
particular sections of the state. 



(a) Tahoe Regional Planning Agency 

The fragile nature of the environment in the Tahoe 
Basin has long been recognized. The deep blue color of Lake 
Tahoe results from the unusual clarity of the water, which 
in turn stems from the youthful age of the lake and the 
relatively small volume of nutrients draining into it. Pro- 
tecting the esthetic value of the lake therefore requires 
control over the drainage of nutrients into it. 

As transportation to Tahoe has improved over re- 
cent years the development of second homes, hotels, casinos 
and other recreational facilities has increased proportion- 
ally. Extensive sewer networks were built to export effluent 
from the Basin in order to protect Lake Tahoe's water quality, 
but surface runoff from developed areas is gradually turning 
the color of portions of the lake from deep blue to a greener 
hue . 

Concern over ever-increasing development spawned 
a raft of studies concerned with the need for a system of 
unified planning and control of land use for this bi-state 
area. Out of the various studies emerged the Tahoe Re- 
gional Planning Agency, created by interstate Compact and 
directed to prepare a plan for land use in the Basin and 
to issue regulations to control all land development in the 
Basin. 1 / 

The governing body of the Agency consists of one 
member appointed by each of the three local governments in 
the Nevada half of the region, and three representatives 
from local governments in the California half of the region. 
Statewide interests are represented by the directors of 
the natural resources department from each state and by 
one additional gubernatorial appointee from each state. 

Thus local interests in the Tahoe Basin have a clear 
majority control. 
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The Compact directed the Agency to adopt the 
regional plan within 18 months after the formation of the 
Agency in March, 1970. _2/ An interim plan based on the 
existing plans of local governments was adopted by the 
Agency in August, 1970, and the Agency staff began work on 
a "long-term general plan for the development of the 
region. " 



Work on the plan was severely hampered by a 
lack of funds caused by delay in receiving a federal plan- 
ning grant 3/ and by the refusal of two California counties 
to make the local contribution of funds required by the 
Compact until its constitutionality was upheld by the 
Supreme Court of California in August, 1971. 4/ Because 
of lack of other funds the bulk of the work on the plan 
was undertaken by a study team provided by the U.S. Forest 
Service. 5/ 



Meanwhile, Congress also authorized the Department 
of Interior "to study the feasibility and desirability of 
establishing a national lakeshore" in Tahoe. 6/ A Bureau 
of Outdoor Recreation team began work on planning studies 
for that purpose in the fall of 1970. 

In May, 1971, the Agency staff released its 
proposed plan. The plan emphasized analysis of the capa- 
bilities of the land and the visual impact of development. 

It proposed a regulatory system under which the type and 
intensity of development permitted would be dependent on 
(1) the capability of the land to take development without 
adverse effects, and (2) the impact that the development 
would have on the scenic character of the area. 7/ 

The staff plan received favorable comment from 
conservation groups. 8/ It would have severely limited 
future development in the Tahoe Basin, permitting a maximum 
population of around 150,000 as compared to the 700-900,000 
that would be permitted under the interim plan. 9/ 

Landowners, local businessmen, and local govern- 
ment officials were not, however, pleased with the prospect 
of seeing development so drastically limited, and the staff 
plan was criticized because it failed to include the social 
and economic elements usually included in a comprehensive 
plan. 10/ The area has little manufacturing or other tax 
base to support its economy, 11/ and land in the Basin is 
burdened with very heavy special assessments to pay for 




the expensive network of sewers used to export effluent 
from the Basin. The cost of these sewers gives local tax- 
payers a strong incentive to attract additional development 
to help pay the bills. 12/ The revenues generated by 
hotels and gambling casinos built or proposed in the Tahoe 
area pay a large share of the bills of local governments. 

And seasonal homes offer the advantage to local residents 
of generating tax base without adding to school costs, 
making them welcome to cost-conscious local officials. 13/ 

After the staff plan was released the Agency 
appointed a subcommittee chaired by Richard Heikka, 

Planning Director for Placer County, and directed it to 
prepare a "realistic plan." Working under severe time 
constraints, the subcommittee released a proposal for such 
a plan on August 25, 1971. 14/ It consisted of a single map 
dividing the Basin into various land use districts, 15/ 
but provided that the areas designated for urban develop- 
ment were to be subject to the environmental standards 
proposed by the Forest Service and contained in the staff 
plan. 



The Agency's Advisory Planning Committee recom- 
mended the adoption of this plan on September 1, 1971. 16/ 

At the governing body meeting on September 22 the California 
representatives voted to adopt the plan but the Nevada 
representatives refused to approve it. The governing body 
did, however, declare a 90-day moratorium on all building 
permits and direct the staff to prepare implementing 
ordinances within that period. The governing body also 
appointed Mr. Heikka as the new Acting Executive Officer, 
and he feels confident that the plan and implementing 
ordinances will be adopted before the end of 1971. 17/ 



(b) Hackensack Meadowlands Development Commission 

In 1968, the New Jersey Legislature passed the 
Hackensack Meadowlands Reclamation and Development Act 18/ 
creating the Hackensack Meadowlands Development District, 
an 18,000-acre area paralleling Manhattan two miles west 
of the Hudson River. These marshlands lie only a few 
minutes away from the high density urban areas of Manhattan, 
Jersey City and Newark, but they have remained primarily 
undeveloped because of their low elevation, which leads to 
periodic flooding as high tides in Newark Bay cause the 
Hackensack River to flood its banks. 
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The meadowlahds fall within the jurisdiction of 
fourteen different municipalities. Development has been 
stunted and haphazard, consisting primarily of warehousing 
facilities and some industry. Because local governments 
in New Jersey are highly dependent upon property tax 
revenues, each local government has been encouraging the 
development of its portion of the Meadowlands area for 
warehousing and light industrial use. 

The Meadowlands Act creates the Hackensack 
Meadowlands Development Commission as the primary agency 
to administer the use of land in the district. The Com- 
mission consists of the Commissioner of the State Department 
of Community Affairs and six local residents appointed by 
the Governor, with the advice and consent of the Senate, for 
five-year staggered terms. 19/ 

The Commission is directed to prepare and adopt 
a master plan. 20/ The plan is to set forth guidelines and 
standards for the comprehensive development of the Meadow- 
lands District, including: land use, water supply and other 
utilities, transport, housing and area redevelopment, 
natural resources conservation, capital improvements and 
public facilities programs, and .community appearance. 21/ 

The master plan is to include codes and standards 
covering land use, comprehensive zoning, subdivisions, 
building construction and design, housing, and the control 
of air and water pollution and solid waste disposal. 22/ 
Local codes will not apply within the District unless they 
are consistent with the master plan. Building construction 
and design standards must be certificated by the chief 
engineer of the-District as meeting the engineering 
standards of the District, which the Commission is em- 
powered to promulgate. 23/ 

The Commission must submit the master plan to the 
Hackensack Meadowlands Municipal Committee, created by the 
Act and consisting of the fourteen mayors from the area. 24/ 
If the Committee fails to approve the plan the Commission 
may adopt it only by a five to two vote of its members. 25/ 

The Commission is not solely a regulatory agency. 
It is directed to provide solid waste disposal facilities 
to relieve the need for the extensive dumping now taking 
place in the meadowlands. 26/ it may also undertake its 
own reclamation or redevelopment projects. 27/ For these 
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purposes the Commission has the power to issue bonds, 28/ 
impose special assessments, 29/ acquire property by 
purchase, 30/ or condemnation, 31/ and accept gifts from 
and enter into cooperative arrangements with federal and 
local governmental agencies. 32/ 

The Commission released its proposed master plan 
in the fall of 1970. 33/ The plan recommends that a sub- 
stantial segment of the area along the river be placed in 
a marshland conservation zone. Near this area are to be 
islands containing high-density, high-rise housing. Other 
areas are reserved for industrial facilities, research 
phrks and warehousing. A belt of medium-density housing 
is proposed for the western edge of the district with a 
substantial regional shopping center and other facilities 
of a regional nature such as a college or sports complex. 

The implementation of the Commission's plan is 
unquestionably a long-range proposition. The Commission 
is devoting its major efforts in the initial stages to 
the construction of a unified solid waste disposal system 
that will relieve the pressure on the meadowlands for 
sanitary landfill use. Ii) addition the Commission is 
working to provide a number of key attractions in the 
meadowlands area that will act as a stimulus for the major 
development that is expected in subsequent years of the 
plan. A very substantial sports and recreation complex, 
including a football stadium for the New York Giants, is 
currently being planned. 34/ 



(c) Adirondack Park Agency 

The Adirondack Park Agency was established by the 
New York Legislature under a bill approved in the 1971 
session. The Agency is responsible for the development of 
a comprehensive plan to guide the future use of public and 
private lands within Adirondack Park, and to establish 
interim safeguards against "improvident uses" of land 
within the Park. 35/ 

Adirondack Park is a state park located in north- 
eastern New York, extending over nearly six million acres 
and parts of thirteen counties. 36/ 

In September of 1968 the Governor of the State of 
New York appointed a Temporary Study Commission on the 
Future of the Adirondacks, to recommend, inter alia, what 
measures could be taken to assure that development on 
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private land is appropriate and consistent with the long- 
range well being of the area. 37/ Upon closely examining 
the ownership patterns in the Adirondack Park, the 
Commission discovered that 3.5 million acres is in private 
ownership, and that 3_2 owners hold over a million acres in 
tracts of 10,000 acres or more, much of which is in the 
hands of nonresident owners. 38/ 

While intensive pressures for development have not 
yet been created in the Park, the Commission noted several 
factors in its report which could lead to such pressures in 
the very near future. First, nearly three-quarters of the 
private landowners hold property classified as a "seasonal 
residence," most of which are built on individual lots, 
frequently of some size. Second, while little subdivision 
has occurred so far, its profitability has begun to attract 
the attention of both corporate and individual landowners. 
Third, inheritance taxes may force heirs of current owners to 
sell off portions of their land for subdivision, to realize 
quick cash. Fourth, as indicated above, the use of private 
land in the Park is largely unrestricted. 39/ The Commission 
recommended that an independent, bipartisan Adirondack Park 
Agency should be created by statute with the responsibility 
to prepare a master plan and with general power over the use 
of private and public land in the Park. 40/ 

Legislation to create the Park Agency, prepared 
prior to the submission of the Commission's report, was sub- 
mitted to the 1971 session of the New York Legislature. 41/ 

It was "solidly opposed" by Adirondack-area legislators, who 
apparently resented outside interference in what they con- 
sidered local matters. The bill as passed was a compromise 
with the Commission's recommendations. 42/ 

The Adirondack Park Agency Act, 43/ aimed at the 
"threat of unregulated development" on private land within the 
Park, established the Adirondack Park Agency, which came into 
being on September 1, 1971. The Agency consists of seven 
members appointed by the Governor (all of whom were appointed 
on September 10, 1971), 44/ together with the Commissioner of 
Environmental Conservation and the Director of the Office of 
Planning Services. None of the appointed members may be state 
officers or employees, and four of the seven must reside within 
the Park's boundaries 45/ (the Commission's report recommended 
three) . 46/ 

Aside from the usual business and housekeeping 
functions (to maintain facilities, execute contracts, etc.) 47/ 
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the Agency is directed to prepare and submit to the legisla- 
ture by January 1, 1973, a land use and development plan 
applicable to all private lands in Adirondack Park, together 
with recommendations for implementation. 48/ Meanwhile, until 
the plan is adopted by the legislature or until June 1, 1973 
(whichever occurs earlier) , the Agency is empowered to adopt 
rules and regulations for reviewing any proposed development 
on private lands within the Park "... which might have an 
adverse effect upon the park's unique scenic, historic, 
ecological and natural resources . . . ." Under the interim 

regulations, any developer must submit a project description 
to the Agency for its review. For at least 90 days there- 
after, the developer may not proceed unless the Agency reports 
favorably within that period, after a public hearing. If the 
Agency finds that the proposed project would have a "substan- 
tial and lasting adverse impact" on the Park, or that it is 
not "in substantial conformity" with the policies of the Act, 
it may prohibit the project until June 1, 1973. 49/ 

The master plan for private lands must divide the 
Park into areas and establish regulations to control the 
intensity of land use and development in each area, including 
the type, character and extent of development. 50/ 

The recommendations for implementation must in- 
clude specific legislative, administrative and budgetary 
recommendations for private land and state action. Values 
to be protected include scenic and historic as well as 
ecological and natural. 51/ 

The bill is not without its compromises, however. 
There are several exemptions from the interim regulations, 
the only regulatory powers possessed by the Agency until 
after the land use and development plan is passed. First, 
the interim regulations do not apply to any local-government 
unit which enacts zoning and subdivision control regulations 
that the Agency determines are "... consistent with and 
effectuate the objectives, policies and standards of this 
section," at any time. For those who adopted such regula- 
tions prior to July 1, 1971, the interim regulations are 
inapplicable and the Agency has no power of review. 52/ 

The result has been a flurry of activity on the part of 
local municipalities to pass zoning ordinances, many of 
which may be of questionable validity. 53/ Second, interim 
regulations are not applicable to "bona fide management" 
of forests, woodlands or plantations, including logging . 

Third, the regulations are inapplicable to "bona fide 
management" of land for agriculture, live-stock raising, 
horticulture and orchards. Fourth, and finally, the 




regulations are inapplicable to any project involving less 
than five acres and fewer than five lots. 54/ 

The Agency is also charged with preparing and 
submitting to the Governor, prior to June 1, 1972, a 
master plan for the management of state lands within the 
Park. Upon the Governor's approval, the Department of 
Environmental Conservation is directed to develop manage- 
ment plans for individual units of land classified under 
the master plan, and in conformance thereto. 55/ 

For administration of the Act, the legislature 
appropriated $250,000, the bulk of which will presumably 
go to the Agency. 56/ 

Since the Agency is legally operative as of 
September 1, 1971, it has already begun meeting. Its 
first priorities are the appointment of staff and promul- 
gation of its rules and regulations to govern interim 
development. Both matters will be taken up on October 9, 
at a meeting in Raybrook, New York (the Commission's head- 
quarters in Essex County), in the middle of the Adirondacks. 
Meanwhile, what staff functions there are to be performed 
are being handled by the staffs of the State Planning Office 
and the Department of Environmental Conservation, whose 
heads are ex officio members of the Commission. 57/ 

Reaction to the Agency is hardly uniform among the 
Park's residents, as revealed in interviews reported by The 
New York Times on August 24, 1971. As noted above, whole 
communities chose to exempt, themselves, at least from the 
Agency's interim regulations, by enacting zoning ordinances. 
While some residents apparently favor the Agency's creation, 
in hopes of saving some of the Adirondack area, others, like 
James DeZalin, chairman of the Essex County Board of Super- 
visors, insist that a development plan is needed as heirs 
of present owners sell out to the only available buyers — 
the developers. Others take a balanced attitude toward the 
Agency, like Mrs. Mary Prime, a sixth-generation "Adiron- 
dacker" recently named to the Agency by the Governor: 

"We're independent people, but life has become too compli- 
cated and there are so many people. There's a certain 
apprehension on the part of small landowners that they'll 
lose their identity." Others, like Lilbern Yandon, 
Supervisor of the Town of Newcomb, simply object to the 
outside interference from "professionals." 58/ 

It is much too early to speculate about the 
success of the Agency. With two plans to prepare and 
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interim regulations to administer, all in the space of two 
years, it is perhaps an understatement to observe that its 
nine members (and staff) will be busy. The numerous 
exemptions for interim regulation do not bode well for 
any immediate halting of development. The blanket exemp- 
tion of local-government units adopting zoning and subdi- 
vision regulations, together with all logging and 
agriculture regulations, weakens the Agency's ability to 
implement its plans. The mixed climate among the residents 
will also affect the Agency's performance. Perhaps the 
best summary of the Agency's role comes from Henry L. 
Diamond, State Commissioner of Environmental Conservation, 
who sees the Agency as " . . .a Solomon-like operation; 
the 'forever wild' people are going to want to stop 
everything and the developers will want to keep eating 
away. " 59/ One can but hope the Adirondack Park will 

not have to endure Solomon's threatened remedy for 
antagonistic claimants, for it is unlikely that the 
rending of the Park will be of benefit to either group. 



(d) Delaware Coastal Zone Act 

The construction of the supertanker which is too 
large to use existing harbor facilities on the East Coast 
has spurred a search for new oil terminals by the petroleum 
industry. It has also engendered a counterforce of local 
residents who oppose any such facilities, and the Maine 
Site Location Law is one result. 

An even more recent and even stronger negative 
reaction to the prospect of new oil terminals is Delaware's 
Coastal Zone Act. 60/ The Act specifically seeks to 
prohibit new heavy industry along the entire coast of the 
state, the General Assembly having found that such industry 
is "incompatible with the natural environment in those 
[coastal] areas." 61/ Thus, heavy industry and off-shore 
gas, liquid or solid bulk product transfer facilities are 
entirely prohibited after the effective date of the Act, 62/ 
and all other manufacturing uses, as well as the expansion 
of nonconforming industrial uses, are allowed by permit 
only. 63/ Environmental, economic and esthetic effects, 
together with number and type of supporting facilities 
required, effect on neighboring land uses, and county and 
municipal comprehensive development and/or conservation 
plans are declared to be factors for consideration in the 
granting of permits. 64/ Requests for permits are made to the 
State Planning Office. 65/ and appeals therefrom go to a newly 
created State Coastal Zone Industrial Board. 66/ 
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2. Land Use Study Commissions 



A number of states around the country have created 
land use committees or commissions which are directed to pre- 
pare comprehensive studies and plans looking toward modern- 
ization and overhaul of the state land regulatory system. 

Some of these commissions have been given interim regulatory 
powers, and all are pointing toward more comprehensive 
legislation in the next few years. 



(a) The Colorado Land Use Act 



An influx of fun-seekers together with accompanying 
residential and recreational developers combined to produce 
concern in Colorado for the future of the state's land 
management. 67/ This concern with recreational and second- 
home development is largely responsible^for three bills, 
passed in 1971, which are collectively called the Colorado 
Land Use Act of 1971. j68/ 

In order to increase planning effectiveness in 
Colorado, the Act did several things. First, the membership 
of the Land Use Commission (created the previous year) was 
increased from seven to nine, and an advisory committee made 
up of representatives from commerce, industry, agriculture, 
conservation and natural resources, together with four 
members of the General Assembly, was established. Second, 
the Commission was directed to develop Interim and Final , 
Plans of State Development Policy by September 1, 1972, and 
December 1, 1973, respectively. Third, the Commission was 
required to develop a series of standards and guidelines 
for various units of government in the state. For the 
counties, the Commission is to develop model subdivision 
regulations. For all levels of government, the Commission 
is required to develop a system for monitoring growth and 
change in the state, a means of evaluating the impact on 
proposed development, a system for identifying environmental 
concerns and relating them to development, and a system for 
documenting the state's existing land use control policies 
and planning. Generally, the Commission is further required 
to develop flood plain control standards and criteria, and 
recommend critical conservation and recreation areas. 69/ 

The Governor, on recommendation of the Commission, 
is empowered to restrain any land development activity which 
constitutes a danger or potential danger of irreparable 
injury, loss, or damage of serious and major proportions 
to the public health, safety and welfare. 70/ 




301 



The Land Use Act provides for a good deal of devel- 
opment control at the county level as well. All counties in 
the state are required to create planning commissions. 71/ 
They are further required to maintain either building permits 
or improvement notices for their entire area of jurisdic- 
tion. 72/ By July 1, 1972, each county must further promul- 
gate subdivision regulations, which must include minimum 
standards and technical procedures applicable to drainage 
maps, sewer plans and designs for water systems. If such 
regulations are not so promulgated, then the Commission is 
empowered to do so for any tardy county. 73/ 

Finally, the Act establishes a $200,000 fund, from 
which any county, municipality or regional planning agency 
which is designated by the Commission as an area of critical 
planning need may apply for planning aid to carry out a 
work program agreed to by the municipality, county or agency 
and the Commission. 74/ 

The Commission staff foresees a gradual process by 
which the various governmental agencies and interest groups 
in the state come to realize the need for greater coordina- 
tion in the planning and regulation of land development in 
the state. Further legislation on these subjects is expected 
to be introduced in coming sessions of the legislature. 7_5/ 



(b) Washington Land Planning Commission 

The Governor of Washington, on May 19, 1971, signed 
a bill creating a State Land Planning Commission, effective 
August 9, 1971. The Commission's principal function will be 
to investigate, evaluate and recommend conserving-state land 
use changes which have impact beyond the physical boundaries 
of the governmental jurisdiction in which a proposed land 
use is located. 76/ 

A major task of the 19-member Commission will be 
the development of a statewide land use data bank "or 
alternate system for the assembly of information that will 
assist in the formulation, evaluation, and updating of 
intermediate and long-range goals and policies for land use, 
population growth and distribution, urban expansion, open 
space, resource preservation and utilization, and other 
factors which shape statewide development patterns and sig- 
nificantly influence the quality of the state's environ- 
ment." 77/ It is intended that all governmental and private 
agencies in the state will make use of this pool or 
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bank. 78/ The Commission's findings, conclusions and recom- 
mendations with regard to such a system are to be submitted 
to any extraordinary 1972 session of the state legislature 
which may be called. 79/ 

The Commission's other primary function is to study 
all of Washington's laws, and those of other states and the 
Federal government, in the area of land use controls. It 
is also directed to include in its study public and private 
land use studies and proposals such as the American Law 
Institute's Model Land Use Code. 80/ The results of this 
study, in the form of a model land use code for Washington, 
together with recommendations for new laws and revisions in 
present ones to allow statewide interests to be considered 
in future land development, and recommendations as to plan- 
ning criteria and guidelines for local communities in the 
preparation of local land use plans, are also to be presented 
to the 1973 (forty-third) session of the Washington 
Legislature. 81/ 

The Commission received a budget of only $91,000 
"for the biennium ending June 30, 1973," 82 / but a federal 
planning grant is expected to substantially increase the 
funds available. 83/ 



(c) Alaska Joint State-Federal Natural Resources 

and Land Use Planning Commission 

In May of 1971, the Alaska Legislature created 
a Joint State-Federal Natural Resources and Land Use Planning 
Commission, to "formulate- a coordinated land use policy 
governing the wise and beneficial use and management of 
natural resources and land in the State." JLi/ In the summer 
of 1971, the Governor of Alaska appointed six members to the 
Commission, and established a 10-member ad hoc land use 
planning and classification group to work with the Bureau of 
Land Management on land use planning and classification. 85/ 

According to the Act, the state intends that its 
development proceed in a coordinated effort between the 
United States, as the largest state landowner, and the state 
agencies. Therefore, the state "invites the Congress of the 
United States to join with it" in establishing a Joint 
Commission. 86/ 

It is not at all clear how this partnership is to 
work out since by the terms of the Act, the six members are 
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all s tate people: two members of the governor's cabinet (or 

their designees), two members of the Alaska Legislature, and 
two citizens of the state "who are recognized as being knowl- 
edgeable in the area of natural resource management and who 
are not employed by the executive branch of the state or 
federal government . " 87/ 

The Commission is to "be responsible for" the pre- 
paration of a statewide natural resources and land use plan, 
provisions of which "may" include, inter alia, designation 
of lands reserved for permanent federal ownership; and uses 
to be made of land in federal or state ownership. The Com- 
mission is also directed to review federal "withdrawals" and 
recommend modifications, establish a committee of land use 
advisors, and recommend changes in laws, policies and pro- 
grams to the President of the United States, the United States 
Congress, the Alaska Legislature and the Governor. 88/ If 
the Governor concurs in any designation of lands made by the 
Commission, that use "to that extent" is established for the 
state lands. 89/ 

The powers granted the Commission are, with the 
exception of its plan-making, almost nonexistent. As to the 
plan itself, there is no real indication of what it should 
contain or when it is to be completed. There is, furthermore, 
no appropriation for expenses of the Commission, or a staff 
should it choose to appoint one. jack Hession of the local 
Sierra Club argues that: 

"Taken together, the new commission and the 
ad hoc planning group in the Department of 
Natural Resources represent a gesture towards 
meaningful state participation in any joint 
state-federal land use commission. However, 
until the administration adequately funds 
such an effort, the action will continue to 
be regarded by conservationists here as mere 
lip service designed to sell the 'lower 48' 
on the Egan administration's concern for the 
environment, thereby smoothing the way for the 
trans-Alaska pipeline. If the federal legis- 
lation passes, the governor's bluff would be 
called [the state would have to pay one- third 
under current federal proposals] and a budgetary 
request for the state's contribution would be 
necessary to demonstrate the sincerity of the 
administration." 90 / 

Further developments in Alaska and in Washington may be 
necessary to clarify the future role of the Commission. 
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3 . Wetland and Sho reland Laws 



Among the most popular of regional land use controls 
exercised by those states with any appreciable coastland are 
shoreland and wetland laws. Regulations governing development, 
such as Massachusetts' inland and coastal protection laws, have 
been passed by over a dozen states in the last few years, 
though many so far lack sufficient experience to judge their 
efficiency. Without attempting to comment upon the experience 
in each jurisdiction, the following is a brief summary of 
some of the state laws aimed at the protection of shorelands 
and wetlands, grouped according to the comprehensive nature 
of the program as it appears from the pertinent legislation. 



(a) Comprehensive Protection Statutes 

A number of states have enacted statutes the effect 
of which is to generally prohibit development on shoreland 
areas. The most recent such enactment comes from North 
Carolina as part of a comprehensive environmental package 
passed in the 1971 session by that state's General Assembly. 
The principal shoreland protection measures are found in 
H.B. 705. 21 / It provides essentially three means of protec- 
tion. First, a Board of Water and Air Resources is authorized 
to establish a shoreland protection line and adopt regulations 
for protection in any county that has not done so by December 
31, 1971. 92/ Second, a more common dredge-and-f ill provision 
requires a permit from the Department of Conservation and 
Development before any excavation or filling project is begun 
in any estuarine waters, tidelands, marshlands, or state-owned 
lakes. 93/ The Department may deny the applications for 
permit if it finds that there will be significant adverse 
effect on: 94/ 

(1) the use of the water by the public; 

(2) the value and enjoyment of the property 
of any riparian owners; 

(3) public health, safety and welfare; 

(4) the conservation of public and private 
water supplies; 

(5) wildlife or fresh water, estuarine or 
marine fisheries. 

Third, the Director of the Department of Conservation and 
Development is authorized to adopt orders regulating, re- 
stricting, or- prohibiting dredging, filling, removing or 
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otherwise altering coastal wetlands. Coastal wetlands are 
defined as any marsh together with " such contiguous land as 
the Director reasonably deems necessary to affect by any 
such order in carrying out the purposes of this section." 95/ 

Rhode Island has established a similarly broad- 
based, albeit less comprehensive, shoreland protection system 
by means of legislation passed in the January 1971 legisla- 
tive session. 96/ The Rhode Island act establishes a 
15-member Coastal Resources Management Council with "primary 
responsibility" for planning and management of the resources 
of the state's coastal region. 97/ The Council is further 
authorized to formulate policies and plans and to adopt 
regulations necessary to implement its various management 
programs. Any person proposing development or operation 
within, above or beneath the tidal water below the mean high 
water mark must demonstrate that the proposal doesn't con- 
flict with any management plan or program, or make the area 
unsuitable for the uses provided in the program, or damage 
the environment of the coastal region. Regardless of their 
actual location, the Council can approve, modify, set condi- 
tions for, or reject the design, location, construction, 
alteration, and operation of specified activities or land 
uses when these are related to a water area under the agency's 
jurisdiction. This includes issuing, modifying, or denying 
permits for work including dredging and filling of marshes 
and other water areas in its jurisdiction. 98/ 

Connecticut similarly protects tidal wetlands in 
a general way by requiring a permit issued by the Commissioner 
of Agricultural and Natural Resources before any draining, 
filling, dredging, dumping or any other type of development 
can take place. 99/ The pertinent statute was signed into 
law in July of 1969. The Commissioner is also required to 
inventory all wetlands, defined to include banks, bogs, salt 
marshes, swamps, meadows and flats. 100/ Under a 1971 amend- 
ment to the above legislation, the Commissioner may 
temporarily designate an un-inventor ied and un-mapped area 
a wetland if he finds the area is in immediate danger of 
being despoiled by any activity which would require a permit 
if such area were designated a wetland. Such a designation 
fails in 60 days, however, if the mapping of the area is not 
completed within 60 days. 101/ 



(b) Fill and Dredge Statutes 



The most common of the statutory provisions afford 
limited protection to wetlands by regulating filling and 
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dredging thereon. For example, Maryland prohibits dredging or 
filling on state wetlands without a license from its Board 
of Public Lands. No such license is available without a 
hearing and without consultation with both state and federal 
agencies. Economic, ecological, developmental, recreational 
and esthetic values are considered in each license applica- 
tion. 102/ Moreover, the Secretary of Natural Resources is 
authorized to promulgate rules and regulations governing the 
dredging, filling, removing or otherwise altering or pollut- 
ing of private wetlands as well, provided he first obtains 
the consent of the Maryland Agricultural Commission. 103/ 

After inventorying private wetlands, holding hearings and 
promulgating regulations, any activity not permitted of right 
thereon is subject to a permit application. In granting, 
denying or limiting such an application, the effect on public 
health and welfare, marine fisheries, shell fisheries, wild- 
life, economic benefits, protection of life and property from 
flood, hurricane and other natural disaster, and public 
policy as set forth in the act must be considered. 104/ 

Georgia similarly offers limited protection to its 
wetlands by means of prohibiting filling and dredging. In 
1970 the Georgia Legislature passed the Coastal Marshlands 
Protection Act which created the Coastal Marshlands Protection 
Agency. 105/ No person may remove, fill, dredge, drain or 
otherwise alter any marshlands within the estuarine areas of 
Georgia without" first obtaining a permit from the Agency. 10 6/ 
The Agency also has power to promulgate regulations. 107/ 
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KEY ISSUES IN STATE LAND USE REGULATION 



The administrators of all the programs covered 
in this report are sailing uncharted waters. Each day 
brings new problems that must be- solved by the use of com- 
mon sense interpretations of sketchy statutory guidelines. 

It should be no surprise, therefore, to learn that although 
the administrators find their work challenging and inter- 
esting they also find themselves so occupied with immediate 
tasks that they have little time to spend contemplating the 
long range philosophy behind their work. Except in Hawaii, 
where there is now some reexamination of basic goals, the 
administrators are too busy to be reflective. If you ask 
them, "What are the key issues?" they are likely to respond — 
"finding time to review these 10 applications before mid- 
night. " 



Given the youth of this legislation, and the 
charged-up atmosphere in which i t is administered, it is 
not even easy for the outside observer to sit back and view 
it from a broader perspective. But the following six issues 
seem to recur throughout most of the states that have been 
affected by the quiet revolution. 



( 1 ) Toward a New Concept of Land 

If one were to pinpoint- any single predominant 
cause of the quiet revolution it is a subtle but significant 
change in our very concept of the term "land," a concept 
that underlies our whole philosophy of land use regulation. 
"Land" means something quite different to us now than it 
meant to our grandfather's generation, its new meaning is 
hard to define with precision, but it is not hard to illus- 
trate the direction of the change. 

Basically, we are drawing away from the 19th 
century idea that land's only function is to enable its 
owner to make money. One example of this change in atti- 
tude is that wetlands, which were once characterized as 
"useless," are now thought of as having "value." As we 
increasingly understand the science of ecology and the web 
of connections between the use of any particular piece of 
land and the impact on the environment as a whole we in- 
creasingly see the need to protect wetlands and other areas 
that were formerly ignored. 
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This concern over the interrelatedness of land 
uses had led to a recognition of the need to deal with 
entire ecological systems rather than small segments of 
them. San Francisco Bay, Lake Tahoe, the Hackensack Mea- 
dowlands, Adirondack Park are now all seen as single enti- 
ties rather than as a collection of governmental units. 

The new attitude toward land can also be seen 
reflected in the increasing concern about its scarcity. 
Industries that in an earlier day seemed to have their 
choice of an unlimited supply of land now see land as a 
limiting factor. With some, such as the forest products 
industry, this recognition came early — with others, such as 
agriculture, it is just beginning in states like Hawaii and 
California. 



The economically productive users of land are 
not the only ones who are increasingly recognizing its 
scarcity. Wilderness buffs have recognized this for some 
time. But now the large segment of Americans who just want 
to live in the country, and who once seemed to have a wide 
choice of location, now find their supply of land limited. 

The jet plane, and particularly the interstate highway net- 
work, have permitted millions of Americans to achieve their 
goal of "country living" on either a permanent or temporary 
basis, but they are finding that there isn't as much "country 
to live in as there used to be. Their annoyance is reflected 
in the new legislation in Maine and Colorado. 

The scarcity of land reflects both its increasing 
use and the increasing limitations put on its use by local 
governments. The problems of inner city dwellers seeking 
adequate housing seem impossible to solve unless we can 
overcome the scarcity of suburban land on which low and 
moderate-income can be built. The Massachusetts Zoning 
Appeals Act was passed in recognition of this scarcity. 

Conservationists describe the changing attitude 
toward land by saying that land should be considered a 
resource rather than a commodity . But while this correctly 
indicates the direction of the change, i.t ignores the cru- 
cial importance of our constitutional right to own land and 
to buy and sell it freely. Ic is essential that land be 
treated as both a resource and a commodity. The right to 
move throughout the country and buy and sell land in the 
process is an essential element in the mobility and flexi- 
bility our society needs to adjust to the rapid changes of 
our times. Conservationists who view land only as a re- 
source are ignoring the social and economic impact that 
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would come with any massive restrictions on the free alien- 
ability of land. But land speculators who view land only as 
a commodity are ignoring the growing public realization that 
our finite supply of land can no longer be dealt with in the 
freewheeling ways of our frontier heritage. 

The idea that land is a resource as well as a 
commodity may appear self-evident, but in the context of 
our traditions of land use regulation it is a highly novel 
concept. Our existing systems of land use regulation were 
created by dealers in real estate interested in maximizing 
the value of land as a commodity. Subdivision regulations 
which encouraged uniform lots fronting on public streets 
enabled land to be divided into tradable units. Traditional 
zoning ordinances with only a few use districts, each governed 
by relatively nondiscretionary regulations, attempted to give 
these lots some of the fungible qualities of corn futures or 
stock certificates, making it possible to determine in ad- 
vance the specific type of use permitted on the land and 
providing quick shorthand labels for identifying various 
categories of land. Bulk and yard regulations created an 
envelope on each single lot which enabled the owner of that 
lot to build without further consideration of the relation- 
ship of his land to the land of his neighbors, thus assuring 
potential buyers of the land's usability. The highest goal 
of the system was to enable barkers to sell Florida lots in 
Grand Central Station. 

The promoters of these land use regulations in the 
1920 ' s made no attempt to conserve land for particular pur- 
poses or to direct it into a specific use, but only sought 
to prevent land from being used in a manner that would de- 
preciate the value of neighboring land. The traditional 
answer to the question, "Why regulate land use?" was "to 
maximize land values." To achieve this purpose they sought 
to restrict those uses of J.and that adversely affected the 
price of neighboring land by concentrating them in specific 
parts of the city. 

Where development would not harm property values 
it went unregulated. Zoning permitted residential uses to 
be built in the most polluted industrial districts on the 
theory that any development which did not reduce the value 
of the surrounding land should not be prohibited. Land use 
regulation was limited to urban areas where the close proxi- 
mity of land uses made it likely that the particular use 
of one man's land might reduce the value of another's, but 
there was no regulation of land outside urban areas where 
such a reduction in value was not likely to take place. 
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In a dynamic and mobile society such as ours the 
ability to buy and sell land readily is an essential ingre- 
dient in the operation of the system, and the extent to 
which zoning and subdivision control have been adopted 
throughout the country testifies to the usefulness of these 
original concepts. The last 20 years, however, has seen 
increasing recognition that the purpose of land regulation 
should go beyond the protection of the commodity value of 
land. A realization is growing that important social and 
environmental goals require more specific controls on the 
use that may be made of scarce land resources. 

This recognition is seen not only in the new state 
role in land use regulation, but in the actions of many local 
governments. Modern zoning ordinances typically rely less 
and less on pre-stated regulations and require developers to 
work with local administrative officials in designing a type 
of development that fits more closely into the specific 
circumstances of the surrounding neighborhood. Similarly, 
regulations tend to encourage larger scale development in 
which the various land uses are arranged and designed ac- 
cording to a comprehensive plan for the specific site, as 
opposed to the traditional lot-by-lot development under 
which individual lots were sold to individual .purchasers 
who might develop each lot according to pre-established 
rules. More specialized use districts, which permit only 
those uses appropriate to a specific geographic area rather 
than some abstract category of uses such as M-l or R-4, are 
also evidence of local governments' growing attempt to 
tailor land use regulations to local needs. 

Most importantly, perhaps, numerous systems of 
local land use regulation are beginning to contain regula- 
tions -that recognize land as a resource as well as a com- 
modity. Exclusive agricultural and industrial zoning pre- 
serves land as a resource for these important uses. Regu- 
lations prohibiting topsoil removal or requiring common 
open space find their justification in the protection of 
land as a resource for recreation and beauty. Regulations 
which require that a specified percentage of dwelling units 
in each housing development be reserved for low-income 
groups are recognizing the importance of land as an essen- 
tial resource for housing all elements of our society. 

Recent years have seen a rapid increase in local 
zoning and subdivision regulation in relatively undeveloped 
areas. Here the concern is not that the use of land might 
injure immediate neighbors, but that it might impair the 
possibility of more desirable long-range land use patterns. 
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Increasingly the question being asked is not only, "Will 
this use reduce the value of surrounding land?" but "Will 
this make the best use of our land resources?". 

The clearest evidence, however, that there has 
been a change in the attitude toward why land should be 
regulated is in the legislation described in this report. 

The purposes sought to be achieved by the various bills 
are a far cry from the simple value-maximization concepts 
of early real estate interests. Hawaii seeks to conserve 
the land for agriculture and to preserve scenic beauty. 

In Tahoe and San Francisco the goal is to preserve the 
amenities of the area. Maine and Vermont are trying to 
protect the rural atmosphere of their states. Massachusetts 
wants to preserve some suburban land as a resource for low 
and moderate- income housing and to preserve wetlands as a 
resource for wildlife and other ecological values. In the 
Hackensack Meadows the goal of New Jersey is to utilize 
this centrally located land for the ideal combination of 
development and conservation purposes. 

But the recognition of new purposes for regulating 
land should not and does not mean that the old concerns with 
land's value and salability should be ignored. On the con- 
trary, the longer-range view expressed in the new land regu- 
latory systems will enhance land values over the long run to 
a far greater degree than systems motivated primarily by a 
desire to increase immediate salability. The preservation 
of the amenities of San Francisco Bay is of tremendous 
economic value to all landowners in the Bay area. The 
preservation of the quality of Maine's lakes and coastline 
will be of great value to' owners of property in those areas, 
not just today but for years to come. Today's broader view 
of land values recognizes that in the long run land values 
will reflect our ability to maintain a society in which 
people will want to own land, and this is the overall goal 
of the legislation now being enacted by the states. 



(2 ) The Role of the State 



Changes in a state's pattern of land use involve 
thousands of individual decisions-- to drill a well, to widen 
a street, to build a power plant, to build a garage — the 
new patterns that result are the sum of all of these deci- 
sions, some major, others very minor. The state's goals 
can be achieved if only the major decisions can be regu- 
lated. One of the important issues in each state land 
regulatory system is to separate the major decisions from 
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the minor so that state officials are not bogged down with 
gas station applications when they should be considering 
power plant sites, and so that irate homeowners do not have 
to go to the state capital to get permission to build a 
garage . 



To succeed in solving this dilemma it is essential 
to avoid the classic bureaucratic trap. Regulation is not 
desirable for its own sake . Any system of land regulation 
imposes substantial costs. These include not only the costs 
borne by the taxpayers who pay the administrators' salaries 
and expenses, but the costs borne by the developers and 
eventually passed on to the consumer. Time is a particu- 
larly important cost to most land developers because heavy 
front-end expenses are usually paid with money borrowed at 
relatively high interest rates, which makes each additional 
day of delay a significant factor in increasing the cost. 

The costs imposed on developers by land use regu- 
lations have a peculiarly regressive nature. Developers of 
expensive housing, for example, can much more easily absorb 
the cost of regulation than developers of housing designed 
for lower income groups. The cost of processing an applica- 
tion to build a mobile home park and a luxury apartment 
building may be approximately the same, but when considered 
as a percentage of the consumers' cost per unit the costs 
loom much larger to the mobile home buyer. 

Regulation has other inherent disadvantages. Any 
complex system of regulation has a natural tendency to re- 
duce innovation. Minima become maxima. When regulators 
approve one design it creates a powerful incentive for other 
builders to use the same approach. The monotonous subdivi- 
sion of the 1950 's is being replaced by the monotonous 
planned unit development of the 1970 's. 

For these reasons all of the states engaging in 
land use regulation have used some method of concentrating 
their energies on a limited number of important development 
decisions to avoid diffusing the state regulatory power too 
widely. A variety of methods are used: in the Twin Cities 

regulation is concentrated on major capital improvements, 
such as airports and sewers. Both Vermont and Maine have 
attempted to define development subject to the state's 
jurisdiction in a way that excludes small-scale development 
and concentrates only on development of more significant 
size. Hawaii classifies development into four basic cate- 
gories and (in theory at least) the state attempts to de- 
cide only the proper category applicable to a particular 
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piece of land, leaving the details to be worked out by the 
counties . 

The problem of isolating the types or areas of 
development that have a significant state or regional im- 
pact does not seem headed for an easy solution. Further 
experimentation with the various methods now in use in the 
states may discover increasingly better methods. But the 
need is apparent for some method of concentrating state 
efforts on major land use issues if the burdens of regula- 
tion are not to exceed its benefits. Those who cry for 
comprehensive regulation of all development by the state 
merely show that they have not thought through the problem. 



(3 ) The Role of Local Government 



Local regulation of land use has been in existence 
for many years in at least the urbanized portions of most 
states for many states. These local systems of zoning and 
subdivision control have proven quite adequate for controlling 
many types of development, particularly small-scale develop- 
ment in urban areas. At a time of increasing demands for 
citizen participation and community control, the value of 
encouraging local decision-making wherever possible is obvious. 

A common failing of most of the new state land 
regulatory systems is that they do not relate in a logical 
manner to the continuing need for local participation. 

Most of them tend to by-pass the existing system of local 
regulation and set up completely independent and unrelated 
systems. This requires the developer who is subject to 
both systems to go through two separate and distinct ad- 
ministrative processes, often doubling the time required 
and substantially increasing the costs required to obtain 
approval of the development proposal. 

Most states have chosen to create duplicating 
procedures in order to eliminate the need to make any 
change in existing zoning and other regulatory systems. 

By leaving local zoning alone the state reduces the number 
of potential enemies of new legislation. Moreover, in 
many states the motives behind the state land regulatory 
system were solely to prohibi t development that would other- 
wise occur. To persons having this motive the duplication 
does not seem to be a problem because duplication can only 
operate to prevent and not to encourage development. 
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Not all of the states have accepted the idea of 
duplication. The Massachusetts Zoning Appeals Act explicitly 
rejects it; here the state system comes into play only as a 
means of reversing a decision of a local board. The Hawaii 
system also minimizes duplication; some of the major develop- 
ment proposals require action by both state and county agen- 
cies, but most ordinary development needs action by only one 
or the other. 

As the states move toward more balanced systems of 
land use regulation that are not weighted exclusively toward 
the prevention of development, it will be increasingly neces- 
sary to merge both state and local regulations into a single 
system with specific roles for both state and local govern- 
ment in order to reduce the cost to the consumer and taxpayer 
of duplicate regulatory mechanisms. 



(4 ) Regulation and Planning 

Once government recognizes that land can be a 
resource to achieve many different goals, some method is 
needed to balance these various goals to see which uses of 
land will provide the greatest overall benefit. The opera- 
tions of the Hawaiian Land Use Commission offer a good 
example of this balancing process. The Commission is con- 
stantly weighing the need for more housing against the need 
for agricultural land — the need to protect the views of the 
mountains against the need to attract jobs and tourists,, 

"Planning" can be defined as just this kind of 
balancing process. The Hawaiian Land Use Commission is 
engaged in "planning" although most of the Commissioners 
do not think of themselves as planners. Similarly, many of 
the other agencies discussed in this report are determining 
the best use of land by a planning process which measures 
alternative uses against the overall goals and policies of 
the state. In some cases these policies are clearly arti- 
culated and the process is consciously perceived as "plan- 
ning, " while i n others it is not. 

In Maine, for example, the statutory direction 
given to the Environmental Improvement Commission would also 
appear to preclude much balancing of conflicting goals. The 
statute directs the Board to insure maximum protection of 
the environment and does not provide any process by which 
countervailing development needs can be weighed. In prac- 
tice, however, the Board utilizes a balancing process in 
deciding how far to press its jurisdiction. 
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Other statutes more explicitly instruct the ad- 
ministrator to consider a variety of goals. The Wisconsin 
Shorelands Act, although primarily oriented toward pro- 
tecting the environmental values of the rivers and lakes, 
does recognize the need for some types of development. 
Similarly, the Massachusetts Zoning Appeals Act, although 
primarily oriented toward making land available for housing 
needs, also recognizes that it is important to protect 
health and safety and preserve open space. 

Other statutes involve more sophisticated planning 
processes. in Vermont, although the present regulatory pro- 
cess is oriented primarily toward protection of environmental 
values, the planners are directed to prepare a plan that 
takes into consideration both environmental and socio-economic 
conditions. The Twin Cities Regional Council uses a compre- 
hensive planning approach as a basis for the decisions as- 
signed to it. Similarly, the Tahoe Regional Planning Agency 
and the Hackensack Meadowlands Development Commission are 
taking into consideration a wide variety of factors in pre- 
paring the plans on which their regulatory systems are based. 

It seems clear that as state land regulatory 
systems evolve they will increasingly spawn better planning 
processes on which to base regulatory decisions. The Massa- 
chusetts Wetlands Act, for example, does not ask its ad- 
ministrators to balance the pros and cons of various uses 
of the wetlands. The legislature has presumably done this 
balancing itself and concluded that the goal of preserving 
the wetlands outweighs all other possible goals. Conse- 
quently, the administration of the Act can be said to in- 
volve a minimum of planning. But as it increasingly be- 
comes recognized that other values are involved, it seems 
reasonable to assume that the state will institute a plan- 
ning process that will take all values into consideration. 

To see regulation as the predecessor of planning 
is not wholly logical. But Americans have rarely looked 
kindly on the idea of planning for its own sake, and have 
paid attention to planning only when it immediately affects 
decision-making. As a political matter probably the most 
feasible method of moving towards a well-planned system of 
state land use regulation is to begin with a regulatory 
system that concentrates on a few goals that are generally 
perceived as important, and then to gradually expand the 
system by adding more comprehensive planning elements, as 
is being done in Vermont. To insist that the planning pre- 
cede the regulation is probably to sacrifice feasibility 
on the altar of logic. 
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If the land regulatory systems are to be assisted 
by competent land use planning it will require substantial 
redirection of current state planning efforts in many states. 
The Department of Housing and Urban Development has in- 
creasingly been directing the state's attention towards 
the management of state government programs, with the result 
that many states have been drifting away from the more com- 
prehensive approach toward land use planning that was char- 
acteristic of the states in the 1930's. There is no reason 
why land use planning is inconsistent with budgetary and 
management planning, and if the state planning agencies are 
to perform a meaningful role in land use regulation, they 
must reassert their interest in comprehensive planning for 
land use. Unless the state planners divert at least a share 
of their attention toward land use issues they may find that 
other more specialized agencies will have taken over, and 
the opportunity for a comprehensive approach will have been 
lost. 



(5 ) Constitutional Limits on Regulation 

One of the most important issues in any land regu- 
latory system is the extent to which the Use of land may be 
restricted without violating constitutional rights. Almost 
every state and local government that is trying to implement 
an environmentally-oriented land regulatory system finds 
itself plagued with cohsti tutional doubts. The constitution 
prohibits the "taking" of property without payment of just 
compensation. Judicial interpretations of this clause have 
held that the regulation of property in a manner to severely 
limit its use may in some cases be interpreted as such a 
taking. These cases pose a constant problem to land use 
regulators . 

Most land regulatory systems find a need to pre- 
vent all "use" of at least some portion of the land within 
their jurisdiction. Funds are not usually available to pay 
the owners of this land for the loss in speculative value to 
which they might claim to be entitled. The administrators 
therefore find themselves in the difficult position of either 
permitting uses that would be environmentally harmful or 
facing court challenges that may endanger the entire regula- 
tory program. 

This dilemma posed by the "taking" issue requires 
a creative legal response on the part of the regulatory agen- 
cies and their attorneys. A number of approaches are pro- 
mising: 
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First, if one really studies the cases the law on 
this subject has by no means been as bad as most people seem 
to assume. The Supreme Court of the United States has fre- 
quently upheld regulatory systems that prevent any develop- 
ment of a man's land if the regulation is essential to promote 
the public health or safety, and the preservation of a livable 
environment and a desirable ecological balance is in the long 
run clearly essential to the health of the nation. "Brandeis 
briefs" and expert ecological testimony, when combined with 
a sophisticated analysis of existing case law, can provide 
sound constitutional arguments for the validity of many regu- 
latory measures that might otherwise be thought so restric- 
tive as to require compensation. 

Second, draftsmen of regulations need to make a 
careful analysis of the types of activities that may be al- 
lowed to take place on land without destroying environmental 
values. Too often regulations have taken the form of blanket 
prohibitions when a variety of activities could be permitted 
on the land without detracting from the values that the regu- 
lations are designed to protect. 

Third, further exploration is needed to provide 
a sound legal rationale for setting off benefits created 
by the regulatory program against the losses caused by 
restrictions. A regulatory program that prohibits the filling 
of low-lying land in a flood plain, for example, may reduce 
the value of the portion of a man's land on which filling is 
prohibited, but it may substantially increase the value of 
the higher land by reducing the threat of flooding. Mechan- 
isms by which these benefits can be set off against any 
losses can be very helpful in reducing the necessity of 
paying compensation. 

Fourth, where compensation must be paid, new legal 
methods of relating the amount of compensation more exactly 
to the losses suffered should be devised. The government 
should not be forced to purchase the entire land if some 
lesser remedy provides equitable compensation. Compensation 
through the purchase of development rights, a year-to-year- 
interest or some type of easement should be considered. 

This report is not the place to discuss in detail 
the many ramifications of the constitutional issue, and the 
many interesting approaches to it being undertaken around 
the country. Those who create systems of land regulation 
based on modern ecological knowledge should be aware of the 
constitutional issue, but should not be so afraid of it that 
they ignore the approaches that are available for working 
creatively within the constitutional limits. 
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(6) Choice of State Agency 

The selection of the proper agency to exercise 
the state's role in land use regulation has not followed 
any uniform pattern. Three alternatives seem to be found 
in the existing legislation: line agencies of state govern- 

ment, independent state commissions, and state-created re- 
gional commissions. 

Line agencies have been used primarily for systems 
of regulation that focus on a single purpose or a small num- 
ber of purposes. Thus, both the Massachusetts Zoning Ap- 
peals Act, the Wisconsin Shoreland Protection program, and 
most wetlands acts are administered by line agencies. All 
of these programs have relatively specific goals that fall 
within the purview of an existing agency. 

Where more comprehensive statewide land use regu- 
lation has been tried, independent state commissions have 
been chosen. Hawaii, Vermont and Maine have all used this 
model, and public attitudes in the three states would all 
seem to favor continuation of independent commissions for 
statewide land use regulation — existing state agencies are 
all thought to be too biased towards the existing programs 
they administer to do a fair job in balancing the full 
range of policies that go into these decisions. But inde- 
pendent commissions contribute to the fragmentation of 
executive authority at the state level. 

The ideal approach from a textbook standpoint 
would be a new line agency directly under the governor, 
but in some states centralization of power in the governor 
is not popular. State planning agencies might serve a regu- 
latory function, but in many states these agencies have paid 
little attention to land use matters. 

Where the regulation is concentrated in a specific 
geographical area of the state, the states have generally 
chosen to set up independent commissions having a regional 
orientation. in some cases members of the commission are 
appointed by the governor. In other cases the local govern- 
ments in the region exercise direct or indirect control in 
the selection of members of the commission. Some of the re- 
gional agencies have proven quite successful, but participa- 
tion by the local governments in the selection of members 
seems likely to produce a strong pro-development bias be- 
cause of the dependence of local governments on new develop- 
ment to produce tax revenues. 
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Selection of the appropriate agency to represent 
state or regional interests will undoubtedly vary with the 
specific conditions in each state at each particular time. 
Hopefully, the inter-agency bickering that accompanies so 
many programs of an interdisciplinary nature can be minimized. 
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POSTSCRIPT: FUTURE DIRECTIONS 



The great advantage of our federal system is that 
it facilitates experimentation. New state laws need not 
follow a single pattern but can search out many avenues 
for solutions. 

To those seeking to decide what directions their 
state should take, assistance is promised by the various 
land use policy bills now pending before Congress. But 
these bills will provide only funds and basic guidelines, 
not detailed prescriptions. 

Organizations such as the Council of State Govern- 
ments and the American Society of Planning Officials are 
assembling resources to assist their members in finding 
creative new solutions for land use regulation. A study 
by Richard RuBino for the Council of State Governments, 
currently in preparation, will explore "The Emerging Role 
of States in Land Resource Management." 

Also in process is a Model Land Development code 
being prepared by the American Law Institute. Intended not 
as a uniform law but as a guide to the issues, the complete 
code is not likely to be ready until 1974, but tentative 
drafts of portions of it are available from the Institute 
at 4025 Chestnut Street, Philadelphia, Pennsylvania 19104. 

But none of this assistance can replace good hard 
work at the state level — analyzing the issues and forging 
creative approaches. The reform of our land regulatory 
systems is a fascinating challenge that will continue to 
occupy us for many years to come. 
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THE PRESIDENT'S PROPOSED 
NATIONAL LAND USE POLICY ACT OF 1971 
(S. 992, H.R. 4332 in the 92d Congress) 

A BILL 



To establish a national land use policy; to 
authorize the Secretary of the Interior to make grants 
to encourage and assist the States to prepare and 
implement land use programs for the protection of areas 
of critical environmental concern and the control and 
direction of growth and development of more than local 
significance; and for other purposes. 

Be it enacted by the Senate and House of Repre- 
s entatives of the United States in Congress assembled. 

That this Act may be cited as the "National Land Use 
Policy Act of 1971." 

FINDINGS AND DECLARATION OF POLICY 

Section 101. (a) The Congress hereby finds 

and declares that decisions about the use of land 
significantly influence the quality of the environment, 
and that present State and local institutional arrangements 
for planning and regulating land use of more than local 
impact are inadequate, with the result: 

(1) that important ecological, cultural, 
historic and aesthetic values in areas of critical 
environmental concern which are essential to the well-being 
of all citizens are being irretrievably damaged or lost; 

(2) that coastal zones and estuaries, 
flood plains, shorelands and other lands near or under major 
bodies or courses of water which possess special natural 
and scenic characteristics are being damaged by ill-planned 
development that threaten these values; 

(3) that key facilities such as major 
airports, highway interchanges, and recreational facilities 
are inducing disorderly development and urbanization of 
more than local impact; 

(4) that the implementation of standards 
for the control of air, water, noise and other pollution 
is impeded; 
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(5) that the selection and development of 
sites for essential private development of regional benefit 
has been delayed or prevented; 

(6) that the usefulness of Federal or 
federally-assisted projects and the administration of 
Federal programs are being impaired; 

(7) that large-scale development often 
creates a significant adverse impact upon the environment. 

(b) The Congress further finds and declares 
that there is a national interest in encouraging the 
States to exercise their full authority over the planning 
and regulations of non-Federal lands by assisting the States, 
in cooperation with local governments, in developing land 
use programs including unified authorities, policies, criteria, 
standards, methods and processes for dealing with land use 
decisions of more than local significance. 

DEFINITIONS 

Section 102. For purposes of this Act: (a) 

"Areas of critical environmental concern" are areas where 
uncontrolled development could result in irreversible damage 
to important historic, cultural, or aesthetic values, or 
natural systems or processes, which are of more than local 
significance; or life and safety as a result of natural 
hazards of more than local significance. Such areas shall 
include : 

(1) Coastal zones and estuaries: "Coastal 
zones" means the land, waters, and lands beneath the waters 
in close promixity to the coastline (including the Great 
Lakes) and strongly influenced by each other, and which extend 
seaward to the outer limit of the United States territorial 
sea and include areas influenced or affected by water from an 
estuary such as, but not limited to, salt marshes, coastal and 
intertidal areas, sounds, embayments, harbors, lagoons, inshore 
waters, channels, and all other coastal wetlands. "Estuary" 
means the part of the mouth of a river or stream or other body 
of water having unimpaired natural connection with the open 
sea and within which the sea water is measurably diluted with 
fresh water derived from land drainage. 
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(2) shorelands and flood plains of rivers, 
lakes, and streams of State importance; 

(3) rare or valuable ecosystems; 

(4) scenic or historic areas; and 

(5) such additional areas of similar 
valuable or hazardous characteristics which a State determines 
to be of critical environmental concern. 

(b) "Key facilities" are public facilities which 
tend to induce development and urbanization of more than 
local impact and include the following: 

(1) any major airport that is used or is 
designed to be used for instrument landings; 

(2) interchanges between the Interstate 
Highway System and frontage access streets or highways; major 
interchanges between other limited access highways and frontage 
access streets or highways; and 

(3) major recreational lands and facilities. 

(c) "Development and land use of regional benefit" 
includes land use and private development for which there is 
a demonstrable need affecting the interests of constituents 

of more than one local government which outweighs the benefits 
of any applicable restrictive or exclusionary local regulations. 

(d) "State" includes the 50 States of the United 
States, the Commonwealth ,of Puerto Rico, Guam, American Samoa, 
and the Virgin Islands. 

PROGRAM DEVELOPMENT GRANTS 

Section 103. (a) The Secretary of the Interior 
(hereinafter referred to as the "Secretary") is authorized to 
make not more than two annual grants to each State to assist 
that State in developing a land use program meeting the require- 
ments set forth in section 104 of this Act. Such grants shall 
not exceed 50 percent of the costs of program development. 

Prior to making the first grant, the Secretary shall be satisfied 
that such grant will be used in development of a land use 
program meeting the requirements set forth in section 104. 

Prior to making a second grant, the Secretary shall be satisfied 
that the State is adequately and expeditiously proceeding with 
the development of a land use program meeting the requirements 
of*' section 104. 



iERJC. 



-4- 



(b) States receiving grants pursuant to this 
section shall submit to the Secretary not later than 1 year 
after the date of award of the grant a report on work com- 
pleted toward the development of a State land use program. 

A State land use program meeting the requirements of section 
104 of this Act shall satisfy the requirements for such a 
report. 

(c) The authority to make grants under this 
section expires three years from date of enactment. 

PROGRAM MANAGEMENT GRANTS 

Section 104. Following his review of a State's 
land use program, the Secretary is authorized to make a 
grant to that State to assist it in managing the State land 
use program. Successive grants for this purpose may be made 
annually to any State resubmitting its land use program for 
review by the Secretary. Grants made pursuant to this section 
shall not exceed 50 percent of the cost of managing the land 
use program. Grants authorized by this section shall be made 
by the Secretary only if, in his judgment: 

(a) the State's land use program includes: 

(1) a method for inventorying and desig- 
nating areas of critical environmental concern; 

(2) a method for inventorying and desig- 
nating areas impacted by key facilities; 

(3) a method for exercising State control 
over the use of land within areas of critical environmental 
concern and areas impacted by key facilities; 

(4) a method for assuring that local regula- 
tions do not restrict or exclude development and land use of 
regional benefit; 

(5) a policy for influencing the location of 
new communities and a method for assuring appropriate controls 
over the use of land around new communities; 

(6) a method for controlling proposed 
large-scale development of more than local significance in 
its impact upon the environment; 

(7) a system of controls and regulations 
pertaining to areas and developmental activities previously 
listed in this subsection which are designed to assure that 
any source of air, water, noise or other pollution will not 
be located where it would result in a violation of any 
applicable air, water, noise or other pollution standard or 
implementation plan; 
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(8) a method for periodically revising 
and updating the State land use program to meet changing 
conditions; and 

(9) a detailed schedule for implementing 
all aspects of the program. 

- For purposes of complying with paragraphs ( 1 ) — 

(7) of this subsection (a), any one or a combination of the 
following general techniques is acceptable: (i) Sta^.e 
establishment of criteria and standards subject to judicial 
review and judicial enforcement of local implementation and 
compliance; (ii) direct State land use planning and regula- 
tion; (iii) State administrative review of local land use 
plans, regulations and implementation with full powers to 
approve or disapprove. 

(b) in designating areas of critical environmental 
concern, the State has not excluded any areas of critical 
environmental concern to the Nation. 

(c) in controlling land use in areas of critical 
environmental concern to the Nation, the State has procedures 
to prevent action (and, in the case of successive grants, the 
State has not acted) in substantial disregard for the purposes, 
policies and requirements of its land use program. 

(d) State laws, regulations and criteria affecting 
areas and developmental activities listed in subsection (a) 
of this section are in accordance with the policy, purpose 
and requirements of this Act; and that State laws, regulations 
and criteria affecting land use in the coastal zone and estuaries 
further take into account: 

(1) the aesthetic and ecological values of 
wetlands for wildlife habitat, food production sources for 
aquatic life, recreation; sedimentation control, and shore land 
storm protection; and 

(2) the susceptibility of wetlands to 
permanent destruction through draining, dredging, and filling, 
and the need to restrict such activities. 

(e) the State is organized to implement its State 
land use program. 

(f) the State land use program has been reviewed 
and approved by the Governor. 
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(g) the Governor has appropriate arrangements 
for administering the land use program management grant. 

(h) the State, in the development, revision, and 
implementation of its land use program, has provided for 
adequate dissemination of information and for adequate public 
notice and public hearings. 

(i) the State has: (1) coordinated with metropolitan- 
wide plans existing on January 1 of the year in which the State land 
use program is submitted to the Secretary, which plans have 

been developed by an areawide agency designated pursuant to 
regulations established under Section 204 of the Demonstration 
Cities and Metropolitan Development Act of 1966; 

(2) coordinated with appropriate neighbor- 
ing States with respect to lands and waters in interstate 
areas ; 

(3) taken into account the plans and 
programs of other State agencies and of Federal and local 
governments. 

(j) the State utilizes for the purpose of furnish- 
ing advice to the Federal Government as to whether Federal 
and federally assisted projects are consistent with the State 
land use program, procedures established pursuant to Section 204 
of the Demonstration Cities and Metropolitan Development Act 

of 1966 and Title IV of the Intergovernmental Cooperation Act 
of 1968. 

FEDERAL REVIEW OF GRANT APPLICATIONS AND STATE 
LAND USE PROGRAMS 

Section 105. (a) The Secretary before making a pro- 

gram management grant pursuant to section 104, shall consult 
with the heads of all Federal agencies which conduct or 
participate in construction, development or assistance programs 
significantly affecting land use in the State, and shall consider 
their views and recommendations. The Secretary shall not approve 
a grant pursuant to section 104 until he has ascertained that 
the Secretary of Housing and Urban Development is satisfied 
with those aspects of the State ' s land use program dealing with 

key facilities, development and land 
and new communities meet the requi re- 
funding of a program management grant. 



large-scale development, 
use of regional benefit, 
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(b) The Secretary shall take final action on a 
State's application for a grant authorized under section 
104 not later than six months following receipt for review 
of the State's land use program. 

CONSISTENCY OF FEDERAL ACTIONS WITH STATE LAND 
USE PROGRAMS 

Section 106. (a) Federal projects and activities 

significantly affecting land use shall be consistent with 
State land use programs funded under section 104 of this 
Act exct_^t in cases of overriding national interest. Program 
coverage and procedures provided for in regulations issued 
pursuant to section 204 of the Demonstration Cities and 
Metropolitan Development Act of 1966 and Title IV of the 
Intergovernmental Cooperation Act of 1968 shall be applied 
in determining whether Federal projects and activities are 
consistent with State land use programs funded under section 
104 of this Act. 

(b) After December 31, 1974, or the date the 
Secretary approves a grant under section 104, whichever is 
earlier. Federal agencies submitting statements required by 
Section 102(2) (C) of the National Environmental Policy Act 
shall include a detailed statement by the responsible official 
on the relationship of proposed actions to any applicable 
State land use program which has been found eligible for a 
grant pursuant to section 104 of this Act. 

FEDERAL ACTION IN THE ABSENCE OF STATE LAND USE PROGRAMS 

Section 107. Where any major Federal action 
significantly affecting the use of non-Federal lands is 
proposed after December 31, 1974, in a State which has not 
been found eligible for a program management grant pursuant 
to section 104 of this Act, the responsible Federal agency 
shall hold a public hearing in that State at least 180 days in 
advance of the proposed action concerning the effects of the 
action on land use taking into account the relevant considera- 
tion set out in section 104 of this Act, and shall make findings 
which shall be submitted for review and comment by the Secretary, 
and where appropriate, by the Secretary of Housing and Urban 
Development. Such findings of the responsible Federal agency 
and comments of the Secretary or the Secretary of Housing and 
Urban Development shall be part of the detailed statement 
required by Section 102(2) (C) of the National Environmental 
Policy Act (42 U.S.C. 4321 et seq . ) . This section shall be 
subject to exception where the President determines that the 
interests of the United States so requires. 







AVAILABILITY OF FEDERAL EXPERTISE 

Section 108. (a) The Secretary shall provide 

advice upon request to States concerning the designation 
of areas of critical environmental concern to the Nation. 

(b) Federal agencies with data or expertise relative 
to land use and conservation shall take appropriate measures; 
subject to appropriate arrangements for payment or reimburse- 
ment, to make such data or expertise available to States for 
use in preparation, implementation, and revision of State land 
use programs. 

GUIDELINES 

Section 109. The President is authorized to 
designate an agency or agencies to issue guidelines to the 
Federal agencies to assist them in carrying out the require- 
ments of this Act. 

ALLOCATION OF FUNDS 

Section 110. (a) Funds for grants authorized by 

sections 103 and 104 of this Act shall be allocated to the 
States based on regulations issued by the Secretary which 
shall take into account State population and growth; 
nature and extent of coastal zones and estuaries and other 
areas of critical environmental concern and other relevant 
factors . 

(b) No grant funds shall be used to acquire real 

property. 

(c) A refusal by the Secretary to provide a 
program development or program management grant authorized 
by this Act shall be in writing. 

MISCELLANEOUS 

Section 111. (a) The Secretary shall develop, 
after appropriate consultation with other interested parties, 
both Federal and non-Federal, such rules and regulations 
covering the submission and review of applications for grants 
authorized by sections 103 and 104 as may be necessary to 
carry out the provisions of this Act. 

(b) A State receiving a grant under the provisions 
of section 103 or 104 of this Act, the agency designated 
by the Governor to administer such grant, and State agencies 
allocated a portion of a grant shall make reports and evalua- 
tions in such form, at such times, and containing such in for- 
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mation concerning the status and application of Federal funds 
and the operation of the approved management program as the 
Secretary may require, and shall keep and make available such 
records as may be required by the Secretary for the verifica- 
tion of such reports and evaluations. 

(c) The Secretary, and the Comptroller General 
of the United States, or any of their duly authorized repre- 
sentatives, shall have access, for purposes of audit and 
examination, to any books, documents, papers, and records 

of a grant recipient that are pertinent to the grant received 
under the provisions of section 103 or 104 of this Act. 

(d) Nothing herein shall be interpreted to extend 
the territorial jurisdiction of any State. 

(e) Nothing herein shall be construed to imply 
Federal consent to or approval of any State or local actions 
which may be required or prohibited by other Federal statutes 
or regulations. 

APPROPRIATION AUTHORIZATION 

Section 112. (a) There are hereby authorized to 

be appropriated not to exceed $20,000,000 in each fiscal 
year, 1972 through 1976, for grants authorized by sections 
103 and 104 of this Act, such funds to be available until 
expended. 

(b) There are hereby authorized to be appropriated 
such sums as may be necessary for the Secretary of the Interior 
and the Secretary of Housing and Urban Development to administer 
the program established by this Act. 
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SECTION-BY-SECTION ANALYSIS 



The proposed bill would establish a National 
Land Use Policy to encourage the States to plan and regulate 
land use in certain critical areas. 

Section 101 - declares Congressional findings 
that present State and local institutional arrangements for 
planning and regulating land use are inadequate and have 
resulted in haphazard land development and the loss of 
important environmental values. It is in the national interest 
to encourage and assist the States in strengthening the 
institutional framework for planning and controlling the use 
of non-Federal lands. 

Section 102 - contains definitions. "Areas of 
critical environmental concern" are areas where uncontrolled 
development could result in irreversible damage to important 
values. Such areas include coastal zones and estuaries and 
other similar areas. "Key facilities" are public facilities 
which tend to induce development of more than local impact, 
such as airports and highway interchanges. "Development and 
land use of regional benefit", means private development, 
the regional need for which outweighs a local conflicting 
interest. 



Section 103 - authorizes the Secretary of the 
Interior to make two successive annual grants of up to 50% 
of the cost to States of developing a land use program. 
Prior to receiving the second grant, the State must submit 
a report of its progress in developing a program. 







- 11 - 



Section 104 - authorizes the Secretary to make 
grants of up to 50% of the cost to States of managing their 
land use program. Such grants will be made only if the 
State program, in the Secretary's judgment, meets certain 
specified criteria. It must include methods for inventorying, 
designating and exercising State control over areas of critical 
environmental concern and areas impacted by key facilities, 
a method for assuring that local regulations do not restrict 
land use and private development of regional benefit, a policy 
for influencing the location of new communities, a method for 
controlling the use of land around new communities, a method 
for controlling proposed large-scale development of more than 
local impact on the environment and a detailed schedule for 
implementing all aspects of the program. The program must 
not exclude areas of critical environmental concern to the 
Nation and must take into account the unique values and fragile 
nature of coastal zones and estuaries, particularly coastal 
wetlands. The program must also meet certain other organiza- 
tional and procedural requirements. 

Section 105 - requires the Secretary to consult 
with Federal agencies with activities or programs affecting 
land use before making a program management grant. The 
Secretary shall not approve such a grant unless the Secretary 
of Housing and Urban Deyelopment is satisfied that those 
aspects of the State land use program dealing with large-scale 
development and key facilities, development and land use of 
regional benefit, and new communities meet the requirements 
of section 104. The Secretary shall act on a program manage- 
ment grant application within 6 months after receipt of the 
State's land use program. 

Section 106 - establishes a requirement for 
consistency of Federal projects and activities with State land 
use programs. It also requires that Federal agencies submitting 
environmental statements pursuant to the National Environmental 
Policy Act include a detailed statement of the relationship of 
the proposed Federal action to any applicable State land use 
program which has been found eligible for a management grant. 
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Section 107 - requires that where a State has 
not been found eligible for a management grant, any major 
Federal action significantly affecting the use of non-Federal 
lands proposed after December 31, 1974, must be preceded by 
a public hearing at least 180 days before the proposed action, 
followed by detailed findings upon which the Secretaries of 
the Interior or Housing and Urban Development will be allowed 
to comment, unless the President determines that the interests 
of the United States are to the contrary. 

Section 108 - authorizes the Secretary to provide 
advice upon request to States about areas of critical environ- 
mental concern to the. Nation and directs Federal agencies to 
share pertinent expertise with the States. 

Section 109 - authorizes the President to 
designate an agency to issue guidelines ^to assist Federal 
agencies carrying out the responsibilities under the Act. 

Section 110 - authorizes the Secretary to allocate 
grant funds to the States on the basis of State population 
and growth, extent of coastal areas and areas of critical 
environmental concern and other relevant factors. No grant 
funds shall be used by the State to acquire real property. 

Section 111 - authorizes the Secretary to develop, 
in consultation with other interested parties, rules and 
regulations covering the submission and review of grant 
applications and to require reports concerning the status 
and operation of the program. It requires that certain records 
be kept and authorises the Secretary and the Comptroller 
General to audit and examine such records. It further provides 
that nothing in this Act shall extend State territorial juris- 
diction or be construed to conflict with other Federal statutes 
or regulations. 
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Section 112 - authorizes the appropriation of 
$20 million in each fiscal year 1972 through 1976 for grants 
to States. It further authorizes the appropriation of such 
sums as necessary for the Departments of Interior and Housing 
and Urban Development to administer the program. 






The Hawaiian Land Use Law of 1963 

Hawaii Rev. Stat. Ch. 205 (1968), 
as amended (Supp. 1969) . 



CHAPTER 205 
LAND USE COMMISSION 

1 205-1 Establish me n! of the com mission. There shall he a slate 
land use commission, hereinafter called the commission. The commis- 
sion shall consist of seven members who shall hold no other public 
office and shall be appointed in the manner and serve for the term set 
forth in section 26-34. One member shall be appointed IVoni each of 
the senatorial districts and one shall be appointed at large. The chair- 
man of the hoard of land and natural resources and the director of the 
department of planning and economic development shall serve as cx 
officio voting members. The commission shall elect its chairman from 
one of its appointed members. I he members shall receive no compen- 
sation for their services on the commission, but shall be reimbursed for 
actual expenses incurred in the performance of their duties. 

The commission shall be a part of the department of planning and 
economic development for administration purposes, as provided for in 
section 26-35. 

The commission may encage employees necessary to perform its 
duties, including administrative personnel and one or more field ollicers. 
One field officer shall he named as the executive otficer of the commis- 
sion. Field ollicers shall be persons qualified in land use analysis. De- 
partments of the stale government shall make available to the commis- 
sion such data, facilities, and personnel as are necessary for it to per- 
form its technical duties. The commission may receive and utilize gifts 
and any funds from the federal or other governmental agencies. It shall 
adopt rules guiding its conduct, maintain a record of its activities, ac- 
complishments, and recommendations to the governor and to the legis- 
lature through the governor. IL t%3, c 205. pt^of §2; Supp, S98H-1) 

1205*2 Districting and classification of lands.'Thcrc shall be four major 
land use districts in which all lands in the State shall be placed; urban, rural, 
agricultural, and conversation. The land use commission shail group contiguous 
land areas suitable for inclusion in one of these four major districts. The com- 
mission shall set standards for determining the boundaries of each district, pro- 
vided that; 

(1) In the establishment of boundaries of urban districts those lands that 
•rc now in urban use and a sufficient reserve area for foreseeable 
urban growth shall be included; 

(2) In the establishment of boundaries for rural districts, areas of land 
composed primarily of small farms mixed with very low density resi- 
dential lots, which may be shown by a minimum density of not more 
than one house per one-half acre and a minimum lot size of not less 
than one-half acre shail be included: 

( 3 ) In the establishment of the boundaries of agricultural districts the 
greatest possible protection shall be given to those lands with a high 
capacity for intensive cultivation; and 

( 4 ) In the establishment of the boundaries of conservation districts, the 
“forest and water reserve zones" provided in section 183-41 are re- 
named "conservation districts'' and. effective as of July If, 1961, the 
boundaries of the forest and water reserve zones theretofore estab- 
lished pursuant to section I8J-4I. shall constitute the boundaries of 
the conservation districts; provided that (hereafter the power to deter- 
mine the boundaries of the conservation districts shall be in the com- 
mission. 

In establishing the boundaries of the districts in each county, the commis- 
sion shall give consideration to the master plan or general plan of the county. 

Urban districts shall include activities or uses as provided by ordinancesor 
regulations of the county within which the urban district is situated. 

Rural districts shail include activities or uses as characterized by low* den- 
sity residential lots of not more than one dwelling house per one-half acre in 
•rcas where "city -I ike" concent ration of people, structures, streets, and urbjn 
level of services arc abwnt, and where small farms arc intermixed with live low 
density residential lots Hiese district* may include contiguous areas which arc 
not suited to low density residential lots or small farms by reason of topograplrv, 
soils, and other related duraclensttcs. 

Agricultural districts shall include activities or uses as characterized by the 
cultivation of crops, orcluids. forage, and forestry; farming activities or uses re- 
lated to animal husbandry, and game and fish piopngation; services and uses ac- 



cessory to (tic above activities including but not limited to living quarters or 
dwellings, mills, storage facilities, processing facilities, anil r nail side stands for 
the sale of products grown on the premises; aiul open area recreational facili- 
ties. 

These districts may include areas which are not used for, or which are not 
suited to, agricultural and ancillary activities by reason of topography, soils, and 
oilier related e li a raei eristics. 

Conservation districts shall include areas necessary for protecting water- 
sheds and water sources: preserving scenic and historic ureas; providing park 
lands, wilderness, and beach; conserving endemic plants, fish, ami wildlife; pre- 
venting floods and soil erosion; forestry; open space areas whose existing open- 
ness, natural condition, or present stale of use, if retained, would enhance the 
present or potential value of abutting or surrounding enmmuuitie;. or would 
maintain or enhance the conservation of natural or scenic resources; areas of 
value for recreational purposes; and other related activities; and other permitted 
uses not detrimental to a multiple use conservation concept. (L 1 963. c 205. pi of 
§2; Supp, §98H*2; MRS 5205-2; am L 1 969, c 1 82, $5] 

§205-3 Adoption of district boundaries. The land Use commission 
shall prepare district classification maps not later than January 1, l%4 
showing till the proposed boundaries of conservation, agricultural, rural, 
and urban districts. At least one public hearing shall be held in each 
county prior to the final adoption of the district boundaries for that 
county. Notice of the time and place of the hearing shall be published 
in the same manner as notices required for public hearings by the plan- 
ning commission of the appiopriatc county. If there is no planning 
commission, then the notice shall be published at least twenty days 
prior to the hearing in a newspaper of general circulation within the 
county. T he notice shall indicate the time and place that the maps 
showing the proposed district boundaries within the county may be 
inspected prior to the hearing. 

At the hearing, interested owners, lessees, olficials, agencies, and 
individuals may appear and be heard. They shall further be allowed at 
least fifteen days following the final public hearing held in the county 
to Hie with the commission a written protest or other comments or 
recommendations. The district boundaries within a county shall be 
adopted in final form within a period of not more than ninety days and 
not less than forty-five days from the time of the last hearing in the 
county; provided that district boundaries for all counties shall be 
adopted in final form no sooner than May 1, 1964, nor later than July 
1, 1964. The county concerned shall be furnished with copies of any 
written protest, comment, or recommendation. The commission shall 
prepare and furnish each county with copies of classification maps for 
that county showing the district boundaries adopted in final form. [L 
1963, c 205, pt of §2: Supp, S98H-3J 

$205-4 Amendments to district boundaries, Any department or 
agency of the Slate or county, or any property owner or lessee may 
petition the land use commission for a chance in the boundary of any 
district. Within five days of receipt, the commission shall forward a 
copy of the petition to the planning commission of the county wherein 
the land is located. Within forty-five days after receipt of the petition 
by the county, the county planning commission shall forward the peti- 
tion, together with its comments and recommendations, to the commis- 
sion. Upon written request by the county planning commission, the 
commission may grant an extension of not more than fifteen days for 
the receipt of any comments and recommendations. The commission 
may also initiate changes in a district boundary which shall he submit- 
ted to the appropriate county planning agency for comments and rec- 
ommendations in the same manner as any other request for a bound- 
ary change. 

Alter sixty days but within one hundred and twenty days of the 
original receipt of a petition, the commission shall advertise a public 
hearing to be held on the appropriate island in accordance with the 
requirements of section 205-3. The commission shall notify the persons 
and agencies that may have an interest in the subject matter of the 
time ami place of the hearing Within a period of not more than ninety 
days and not less than Ibrtv-tive days after the hearing, the commission 
shall act upon the petition lor change. The commission mav approve 
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the change with six affirmative votes. No change shall be approved 
unless the petitioner has submitted proof that the area is needed for a 
use other than that for which the distriet in which it is situated is clas- 
sified, and either of the following requirements has been fulfilled: 

(1) The petitioner has submitted proof that the land is usable f/id 

adaptable for the use it is proposed to he classified, or 

(2) Conditions and trends of development have so changed since 

the adoption of the present classification, that the proposed 
classification is reasonable. |L 1963, c 205. pt of $2; am L 
1965, c 32, 82; Supp, 898H-4} 



1205-3 Zoning, (at Except as herein provided, the powers granted to 
counties under section 46-4 shall govern the zoning within the districts, other 
than in conservation districts. Conservation districts shall be governed by the 
department of land a tut natural resources pursuant to section 183-41. 

(b) Within agrieuitutal districts, uses compatible to the activities de- 
scribed in section 205-2 as determined by the land use commission shall be per- 
mitted. Other uses may be allowed by special permits issued pursuant to this 
chapter. The minimum lot size in agricultural districts shall be determined by 
each county through its zoning ordinance, subdivision ordinance or other lawful 
means, provided that in no event shall the minimum lot size for any agricultural 
use be less than one acre. 

(c) Unless authorized by special permit issued pursuant to this chapter, 
only the following uses slull he permitted wit h in rural districts: 

(1) Low density residential uses; 

(2) Agricultural uses; and 

(3) Public, quasi-public.and public utility facilities. 

In addition, l lie minimum lot size for any low density residential use shall 
be one-half acre and there shall be but one dwelling house per onvhalf acre. [L 
.1963, c 205, pt of §2; Supp, §9SH-5; H RS §205-5: am L 1 969, c 232, §1 ] 

9205-6 Special permit. The county planning commission and the zon- 
ing board of appeals of the city and county of Honolulu may permit certain 
unusual and reasonable uses within agricultural and rural districts other 
than those for which the district is classified. Any person who desires to use 
his land within an agricultural or rural district other than for an agricultural 
or rural use, as the case may be. may petition the planning commission 
of the county within which his I and is located or the zoning board of 
appeals in the ease of the city and county of Honolulu for permission 
to use his land in the manner desired. 

The planning commission, or the zoning board of appeals as the 
case may be. shall conduct a hearing within a period of not less than 
thirty nor more than one hundred twenty days from the receipt of the 
petition. The planning commission or the zoning board of appeals shall 
notify the land use commission and such persons and agencies that 
may have an interest in the subject matter of the time and place of the 
hearing. 

The planning commission or zoning board of /appeals may. under 
such protective restrictions as may be deemed necessary, permit the 
desired use, but only when the use would promote the effectiveness 
and objectives of this chapter. The planning commission or the zoning 
board of appeals shall act on the petition not earlier than fifteen days 
after the public hearing. A decision in fuvor of the applicant shall re- 
quire a majority vote of the total membership of the planning commis- 
sion or of the zoning board of appeals, which shall be subject to the 
approval of the land use commission. A copy of the decision together 
with the findings shall be transmitted to the commission within ten 
days after the decision is rendered. Within forty-five days after receipt 
of the county agency's decision, the commission shall act to approve or 
deny, A denial either by the county agency or by the commission, as 
the case may be. of the desired use shall be appealable to the circuit 
court of the circuit in which the land is situated and shall be made 
pursuant to the Hawaii Rules of of Civil Procedure. |L 1963. c 205, pt 
of 52; Supp, S98H-6| 

Attorney Graerat Opinion* 

Special pcrmiis cannot granted to authorize use* which have clfect of making 
boundary change or creating new district. All. Cicn. Op. 6J-J7. 



#205-7 Adoption of regulations. The land use commission shall 
prepare regulations relating to matters within its jurisdiction. At least 
one public hearing shall be held in each county -in the manner provided 
in section 205-3 prior to the final adoption of its regulations. The final 
regulations for the State shall be adopted within a period of not more 
than ninety and not less than forty-five days trom the time ol the final 
hearing in the State provided that its regulations shall be adopted not 
later than July I, 1964. [L 1963, c 205, pt of 82; Supp, 598H-7) 

Cmt Btfirmm 

Administrative procedure, sec Lhnptcr 9t. 

#205*11 Nonconforming uses. Tbs lawful use of land or buildings 
existing on the date of establishment of any interim agricultural district 
and rural district in final form may be continued although the use, in- 
cluding lot size, does not conform to this chapter: provided that no 
nonconforming building shall be replaced, reconstructed, or enlarged or 
changed to another nonconforming use and no nonconforming use of 
land shall be expanded or changed to another nonconforming use. In 
addition, if any nonconforming use of land or building is discontinued 
or held in abeyance for a period of one year, the further continuation 
of such use shall be prohibited. IL 1963, c 205, pt of 82; Supp. 
#98H-8| 



#205*9 Amendments to regulations. By the same methods set forth 
in section 205-4. a petition may be submitted to change, or the land 
use commission may initiate a change in its regulations. No changes 
shall, however, be made, unless a hearing or hearings are held in each 
of the counties. Within not less than forty-five and not more than nine- 
ty days after the last of the hearings, the commission shall act to 
approve or deny the requested chance in regulations. The petition for a 
change shall be based upon proof submitted that conditions exist that 
were not present when the regulation was adopted or that the icgiila- 
tion does not serve the purposes of this chapter. |L 1963. c 205, pt of 
#2; Supp, 598H-9) 

§205-10 Use of field officers. Notwithstanding section 205-4 requir- 
ing a hearing by the full land use commission, if any application requir- 
ing a hearing is received which the commission in the course of its 
regular meetings shall not be able to hear for more than sixty days, it 
may authorize a field olficer to conduct the hearing and make a recom- 
mendation; provided all other necessary rules for hearings are adhered 
to. The recommendations of the field officer shall be submitted to the 
commission at its next meeting, and any recommendation, or rulings by 
the commission as a result of this recommendation, shall be subject to 
a review of the full commission at the next hearing date scheduled for 
the county in which the land concerned is located, if either the com- 
mission or the applicant notified the other party at least twenty days 
prior to this date. |L 1963, c 205, pt of 82; Supp. 898H-IO) 

#205-11 Periodic rex lew of districts. Irrespective of chances and 
adjustments that it may have made, the land use commission shall 
make a comprehensive review of the classification and districting of all 
lands and of the regulations at the end of each rt\e years following the 
adoption thereof. The assistance of appropriate state and county depart- 
ments shall be secured in making this review and public hearings shall 
be held in each county in accordance with the requirements set forth 
for the adoption in final form of district boundaries and regulations 
under this chapter. |L 1963. c 205, pt of 82; Supp, 898H-I II 

#205-12 Knfnrcimcnt. The appropriate officer or agency charged 
with the administration of county zoning laws shall enforce within each 
county the use classification districts adopted by the land use commis- 
sion and shall report to the commission all violations.. |L 1963, e 205, 
pt of 82; Supp. 898H-12J 
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#205*14 Adjustments of assessing practices. Upon the adoption of 
district boundaries, certified copies of the classification maps showing 
the district boundaries shall be tiled with the department of taxation. 
Thereafter, the- department of taxation shall, when making assessments 
of property within a district, give consideration to the use or uses that 
may be made thereof as well as the uses to which it is then devoted. 
|L 1963, c 205, pt of §2; Supp. *98H-I4| 

#205*15 Conflict. Except as specifically provided by this chapter 
and the regulations adopted thcicto. neither the authority <for the ad- 
ministration of the provisions of section 183-41 nor the authority 
vested in the counties under the provisions of section 46*4 shall be 
affected. |L 1963, c 205. pt of *2; Supp. S98H-151 
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ACT NO. 250 of the Vermont Laws, 1970 



10 Vt. Stat. Ann. ch. 151, §§6001, et.. seq . 



Vermont Environmental Board 



Subchapter 1. General Provisions 

| 6001. Definitions 

When used in this chapter: 

(1) “Board” means the environmental board. 

(2) “Capability and development plan” means the plan prepared 
pursuant to section 6042 of this title. 

( 3 ) “Development” means the construction of improvements on 
a tract or tracts of land, owned or controlled by a person, involving 
more than 10 acres of land within a radius of live miles of any 
point on any involved land, for commercial, or industrial purposes. 
“Development” shall also mean the construction of improvements 
for commercial or industrial purposes on more than one acre of land 
within a municipality which has not adopted permanent zoning and 
subdivision bylaws. The word “development" shall mean the con- 
struction of housing projects such as cooperatives, condominiums, or 
dwellings, or construction or maintenance of mobile homes or 
trailer parks, with 10 or more units, constructed or maintained 
on a tract or tracts of land, owned or controlled by a person, 
within a radius of five miles of any point on any involved land. 
The word “development" shall not include construction for farming 
logging or forestry purposes below the elevation of 2500 feet. The 
word “development" also means the construction of improvements 
on a tract of land involving more than 10 acres which is to be 
used for municipal or state purposes. In computing the amount 
of land involved, land shall he included which is incident to the 
use such as lawns, parking areas, roadways, leaching fields and 
accessory buildings. The word “development" shall not include an 
electric generation or transmission facility which requires a cer- 
tificate of public good under section 248 of Title 30. The word 
“development" shall also mean the construction of improvements 
for commercial, industrial or residential use above the elevation of 
2500 feet. 

( 4 ) “District commission” means the district environmental com- 
mission. 

( 5 ) “Land use plan" means the plan prepared pursuant to sec- 
tion 6043 of this title. 

( 6 ) “Lot" means any undivided interest in land of less than 10 
acres, whether freehold or leasehold, including, but not limited to 
interests created by trusts, partnerships, corporations, cotenancies 
and contracts. 

(7) “Plat" means a map or chart of a subdivision with surveyed 
lot lines and dimensions 

( 8 ) “Person" shall mean an individual, partnership, corporation, 
association, unincorporated organization, trust or any other legal 
or commercial entity, including a joint venture or artiliated owner- 
ship. The word “person" also means a municipality or state agency. 

(9) “Subdivision" means a tract or tracts of land, owned or con- 
trolled by a person, which have been partitioned or divided for the 
purpose of resale into 10 or more lots within a radius of five miles 
of any point on any lot, and within any continuous period of 10 
years after the effective date of this chapter. In determining the 
number of lots, a lot shall be counted if any portion is within 5 
miles. — 19C9, No. 250 (Adj. Sess.), § 2, eff. April 4, 1970. 



lUvition note. Reference to "section 246 of Title 30" was changed to "section 
248 of Title 30" to conform reference to renumbering of such section. 

Finding* and declaration of intent. No. 250 (Adj. Sess.), § 1, eff. 

April 4 , 1970, provided: 

"Whereas, the unplanned, uncoordinated and uncontrolled use of the lands 
and the environment of the r.tate of VVrnont has resulted in usages of the 
lands snd the environment which niay bo instructive to the environment and 
which are not suitable to the demands and nneds of the people of the state of 
Vermont; and , , . , 

Whereas, a comprehensive state capability and development plan nna land 
oae plan are necessary to provide guidelines for utilization of the lands and 
environment of the state of Vermont and to define the goals to be achieved 
through land environmental use, planning and control; and . 

Whereas, it is necessary to establish an environmental board and district 
environmental commissions and vest them with the authority to regulate the 
usi of the lands and the environment of the state according to the irumelincs 
and goals set forth in the state comprehensive capability and development 
plan and to give these commission* the authority to enforce the regulations 
and controls; and , 

Whereas, it is necessary to regulate and control the utilization and usages 
of lands and the environment to insure that, hereafter, the only usages winch 
will be permitted are not unduly detrimental to the environment, will promote 
the general welfare through orderly growth and development and are suitable 
to the demands and needs of the people of this state; 

Now, therefore, the legislature declares that in order to protect and conservi 
the lands and the environment of the state and to injure that these lands am 
environment are devoted to uses wnich ore not detrimental to the public wel- 
fare and interests, the state shall, in the interest of the public health, safety 
and welfare, exorcise its power hy creatine a state environ mental board and 
district environmental commissions conferring upon them the power to 
regulate the use of lands and to establish comprehensive state capability, 
development and land use plans as hereinafter provided," 

.Separnhility. 1969, \*o. 250 ( Adj. Sess.). § :;d. provided: "If any piuvision of 
this net [chapter], or the application of such provision to any person or 
circumstances, shall bo held invalid, the remainder of this act [chapter], or the 
application of that provision to persons or circumstances other than those as 
to which it is held invalid, shall not he affected thereby," 

Appropriation. 19I19. So* 250 f Aft j. Sess.), 5 34, provided; "inere is hereby 
appropriated to ihe executive oilice the sum of STUi.nOft.OO for the purposes of 
this act. These funds shall not revert but may be used until June 30, 1971." 



§ 6002. Procedures: 

The provisions of chapter 25 of Title 3 shall apply unless other- 
wise specifically stated. — 1969, No. 250 (Adj. Sess.), § 26, eff. 
April 4, 1970. 



§ 6003. Penalties 

A violation of any provision of this chapter or the rules promul- 
gated hereunder is punishable by a fine of not more than $500.00 
for each day of the violation or imprisonment for not more than 
two years, or both. — 1969, No. 250 (Adj. Sess.), § 28, eff. April 4, 
1970. 



§ 6004. Enforcement 

In addition to the other penalties herein provided, the board may, 
in the name of the state of Vermont, institute any appropriate 
action, injunction, or other proceeding to prevent, restrain, correct 
or abate any violation hereof or of the rules promulgated hereunder. 
—1969, No. 250 (Adj. Sess.). § 29, efT. April 4, 1970. 

Subchapter 2. Administration 



§ 6021. Board; vacancy; removal 

(a) An environmental board is created. The board shall consist of 
nine members appointed in the month of February by the governor, 
with the advice and consent of the senate, so that five appointments 
expire in each odd numbered year. Eight of the members shall be 
appointed for a term of four years. The chairman (ninth member) 
shall be appointed for a two year term. 

(b) Any vacancy occurring in the membership of the noard 
shall be filled by the governor for the nnexpired portion of the term. 

(c) Members shall be removable for cause only, except the chair- 
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man, who shall serve at the pleasure of the governor. — 1969, No. 
250 (Adj. Sess.), § 3, eff. April 4, 1970. 

Temporary provisions. 19G9, No. 250 (Adj. 3ess.), § 32(a), (c), eff. April 4, 
1970, provided: 

“(») On or bi-lore June 1. 1970, the governor shall appoint four members to 
the board whose terms shall expire January 31, 1971, four members whose 
terms shall expire January 31, 1973, and a chairman whose term shall expire 
January 31, 1971." 

“(c) The appointments to the hoard shall be made with the advice nnd 
consent of the .senate for all appointments made durinp the present session of 
the legislature, and for all appointments, not so made, whose terms expire 
in 1973, by the senate of the general assembly convening January, 1971." 

| 6022. Personnel 

The board may appoint an executive officer and other em- 
ployees, including administrative personnel, as it finds necessary 
in carrying out its duties, unless the governor shall otherwise 
provide — 1969, No. 250 (Adj. Sess.), § 4, eff. April 4, 1970. 

| 6023. Grants 

The board may apply for and receive grants from the federal 
government and from other sources. — 1969, No. 250 (Adj. Sess.), 
9 4 , eff. April 4, 1970. 

9 6024. Infra governmental cooperation 
Other departments and agencies of state government shall 
cooperate with the board and make available to it data, facilities 
and personnel as may be needed to assist the board in carrying out 
its duties and functions. — 1969, No. 250 (Adj. Sess.), § 4, eff. 
April 4, 1970. 

9 6025. Rules 

The board shall adopt rules to interpret and carry out the 
provisions of this chapter.— 1969, No. 250 (Adj. Sess.), § 25, eff. 
April 4, 1970. 

9 6026. District commissioners 

<•) For the purposes of the administration of this chapter, the 
state is divided into nine districts. 

(1) District No. 1, comprising Franklin, Grand Isle and La- 
moille Counties. 

(2) District No. 2, comprising Orleans, Essex and Caledonia 
Counties. 

(3) District No. 3, comprising Chittenden County. 

(4) District No. 4, comprising Addison County. 

(6) District No. 5, comprising Washington and Orange Coun- 
ties. 

(6) District No. 6, comprising Rutland County. 

(7) District No. 7, comprising Windham County. 

(8) District No. 8, comprising Bennington County. 

(9) District No. 9. comprising Windsor County. 

(b) A district environmental commission is created for each dis- 
trict Each district commission shall consist of three members from 
that district appointed in the month of February by the governor 
so that two appointments expire in each odd numbered year. Two 
of the members shall be appointed for a term of four years, and the 
chairman (third member) of each district shall be appointed fora 
two-year term. 

(c) Members shall be removable for cause only, except the chair- 
man who shall serve at the pleasure of the governor. 

(d) Any vacancy shall be filled by the governor for the unexpired 
period of the term. — 1969, No. 250 (Adj. Sess.), § 5, eff. April 4, 
1970. 

Temporary provision!. 19G9. No. 250 (Adj. Sess.), 5 32(b), eff. April 4, 

1970, provided: M (b) On nr before June 1. 1970, the governor shall appoint 
one member of each district commission whose term phall expire January 31, 

1971, one member whose term shall expire January 31, 1973, and * chairman 
whose term shall expire January 31, 1971.” 



§ 6027. Powers 

(a) The board and district commissions shall have the power to 
compel the attendance of witnesses, and require the production 
of evidence. 

(b) The powers granted to the board under this chapter are addi- 
tional to any other powers which may l>e granted to it by other 
legislation. • 

(c) The board may designate or establish such regional offices as 
it deems necessary to implement the provisions of this chapter and 
the rules adopted hereunder. The board may designate or require 
a regional planning commission to receive applications, provide 
administrative assistance, investigations, and make recommenda- 
tions. 

(d) The board, when it determines the workload in any district 
is such that unreasonable delays will result, may at the request 
of an overloaded district authorize the district commission of 
another district to sit in that district to consider applications. 

(e) The board may by rule allow joint hearings to be conducted 
with specified state agencies or specified municipalities. — 1969, 
No. 250 (Adj. Sess.), § 25, eff. April 4, 1970. 

g 6028. Compensation 

Members of the board and district commissions shall receive a 
per diem pay of $25.00 and all necessary expenses. — 1969, No. 
250 (Adj, Sess.) , § 31, eff. April 4, 1970. 

Subchapter 3. Use and Development Plans 
§ 6041. Interim capability plan 

Prior to the adoption of the capability and development plan, 
the board shall adopt an interim land capability and development 
plan which will describe the present use of the land and define in 
broad categories the capability of the land for development and 
use based on ecological considerations and which plan shall be in 
effect until the adoption of the land use plan, or until July 1, 1972, 
whichever first occurs.— 1969, No. 250 (Adj. Sess.), § 18, eff. 
April 4, 1970. 

$ 6042. Capability and development plan 

The board shall adopt a capability and development plan consist- 
ent with the interim land capability plan which shall be made with 
the general purpose of guiding and accomplishing a coordinated, 
efficient and economic development of the state, which will, in 
accordance with present and future needs and resources, best 
promote the health, safety, order, convenience, prosperity and wel- 
fare of the inhabitants, as well as efficiency and economy in the 
process of development, including but not limited to. such distribu- 
tion of population and of the uses of the land for urbanization, 
trade, industry, habitation, recreation, agriculture, forestry and 
other uses as will tend to create conditions favorable to transporta- 
tion, health, safety, civic activities and educational and cultural 
opportunities, reduce the wastes of financial and human resources 
which result from either excessive congestion or excessive scatter- 
ing of population and tend toward an efficient and Economic utiliza- 
tion of drainage, sanitary and other facilities and resources and the 
conservation and production of the supply of food, water and miner- 
als. In addition, the plan may accomplish the purposes set forth 
in section 4302 of Title 24.— 1969, No. 250 (Adj. Sess.), § 19, eff. 
April 4, 1970. 

g 6043. Land use plan 

After the adoption of a capability and development plan, the 
board shall adopt a land use plan based on the capability and de- 
velopment plan which shall consist of a map and statements of 
present and prospective land uses based on the capability and de- 
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relopment plan, which determine in broad categories the proper 
use of the lands in the state whether for forestry, recreation, 
Agriculture or urban purposes, the plans to be further implemented 
ft the local level by authorized land use controls such as subdivi- 
sion regulations and zoning. — 1060, No. 250 (Adj. Sess.), $ 20, eff. 
April 4, 1970. 

| 6044. Public hearings 

(a) The board shall hold public hearings for the purpose of col- 
lecting information to be used in establishing the capability and 
development plan, land use plan, and interim land capability plan. 
The public hearings may be held in an appropriate area or areas of 
the state and shall be conducted according to rules to be established 
and published by the board. 

(b) The board may, on its own motion or on petition of an in- 
terested agency of the state or any gional or local planning com- 
mission, hold such other hearings as it may deem necessary from 
time to time for the purpose of obtaining information necessary 
oi helpful in the determination of its policies, the carrying out of 
its duties, or the formulation of its rules and regulations. 

(c) At least one public hearing shall be held in each district 
prior to adoption of a plan pursuant to sections 6042 and 6043 of 
this title. Notice of a hearing shall be furnished each municipality, 
and municipal and regional planning commission in the district 
where the hearing is to be held not less than fifteen days prior to 
the hearing. 

(d) The provisions of chapter 25 of Title 3 shall not apply to 
the hearings under this section. — 1969, No. 250 (Adj. Sess.), § 21, 
dT. April 4, 1970. 

| 6045* Submission to planning commissions 

Prior to approval of a plan by the board the tentative plan shall 
be submitted to each municipal and regional planning commission, 
which shall forward its comments and recommendations, if any, 
to the board within 30 days. The board shall, prior to approval 
of the plan, consider all such comments and recommendations, 
make such changes in the plan as it deems appropriate, and convey 
its specific responses to the respective planning commissions from 
which the comments and recommendations originated. — 1969,* No. 
250 (Adj. Sess.), § 22, efT. April 4, 1970. 

§ 6046. Approval of governor and legislature 

(a) Upon approval of a capability and development land use or 
interim land capability plan by the board, it shall submit the plan 
to the governor for approval. The governor shall approve the plan, 
or disapprove the plan or any portion of a plan, within 30 days 
of receipt. If the governor fails to act, the plan shall be deemed 
approved by the governor. This section and section 6045 of this 
title shall also apply to any amendment of a plan. 

(b) After approval by the go'vernor, plans pursuant to sections 
6042 and 6043 of this title shall be submitted to the general 
assembly when next in session for approval by joint resolution. A 
plan shall be considered adopted for the purposes of section 
6086(b) (9) of this title when the required final approval has been 
made.— 19C9, No. 250 (Adj. Sess.), § 23, eff. April 4, 1970. 

Revision n(«. Vndejdj^iatetl pars, of this section were designated as 
subsecs. “(»)” "(b)" to conform section to V.S.A. style. 

g 6047. Changes in boundaries 

(a) After final adoption, any department or agency of the state 
or a municipality, or any property owner or lessee may petition 
the board fora change in the boundary of any district created under 
section 6043 of this title or the capability of land for a use under 
section 6041 of this title. 

(b) Within 10 days of receipt, the board shall forward a copy 
of the petition to the district commission and regional planning 
agency for comments and recommendations. If no regional plan- 
ning commission exists, the copy shall he sent to the affected 
municipal planning commissions and municipalities. 



(c) After 60 days but within 120 days of the original receipt of 
A petition, the board shall advertise a public hearing to be held 
in the appropriate county. The board shall notify the persons and 
agencies that have an interest in the change of the time and place 
of the hearing. 

(d) With respect to petitions relating to section 6043 of this 
title no change shall be approved unless the petitioner has submit- 
ted proof that the area is needed for a use other than that for 
which the district in which it is situated is classified, and the 
following requirements have been fulfilled: 

(1) The petitioner has submitted proof that the land is usable 
and adaptable for the use for which it is proposed to be classified, 
and 

(2) Conditions and trends of development have so changed 
since the adoption of the present classification, that the proposed 
classification is reasonable. 

(e) With respect to petitions relating to section bim of this 
title no change shall be allowed unless the land is capable of sus- 
taining the use proposed. 

(f) The applicant, any person or municipality directly affected, 
who is aggrieved may appeal to the supreme court as in section 
6089(b) of this title. — 1969, No. 250 (Adj. Sess.), § 24, eff. 
April 4, 1970. 

Revision note. Vndesiffnated p »r. was designated as subsec. H (b)*’ to con- 
form to V.S.A. style ontl remaining subsecs, redesignated as rt (c) M -'*(f)’\ 

Subchapter 4. Permits 

S 6081. Permits required; exemptions 

(a) No person shall sell or offer for sale any interest in any sub- 
division located in this state, or commence construction on a sub- 
division or development, or commence development without a- per- 
mit. This section shall not prohibit the sale, mortgage or transfer 
of all, or an undivided interest in all, of a subdivision unless the 
sale, mortgage or transfer is accomplished to circumvent the 
purposes of this chapter. 

(b) Subsection (a) of this section shall not apply to a subdivi- 
sion exempt under the regulations of the department of health in 
effect on January 21, 1970 or any subdivision which has a permit 
Issued prior to June 1, 1970 under the board of health regulations, 
or has pending a bona fide application for a permit under the 
regulations of the board of health on June 1, 1970, with respect to 
plats on file as of June 1, 1970 provided such permit is granted 
prior to August 1, 1970. Subsection (a) of this section shall not 
apply to development which is not also a subdivision, which has 
been commenced prior to June 1, 1970, if the construction will be 
completed by March 1, 1971. Subsection (a) of this section shall 
not apply to a state highway on which a hearing pursuant to sec- 
tion 222 of Title 19 has been held prior to June 1, 1970. Subsection 
(a) of this section shall apply to any substantial change in such 
excepted subdivision or development. — 1969, No. 250 (Adj. Sess.), 
§§ 6, 7, subsec. (a), eff. June 1, 1970, subsec. (b), eff. April 4, 
1970. 

§ 6082, Approval by local governments and state agencies 

The permit required under section 6081 of this title shall not 
supersede or replace the requirements for a permit of any other 
state agency or municipal government. — 1969, No. 250 (Adj. 
Sess.), § 27, eff. April 4, 1970. 

§ 6083. Applications 

(a) An application for a permit shall be filed with the district 
commissioner as prescribed by the rules of the board and shall 
contain at least the following documents and information: 

(1) The applicant’s name, address, and the address of each 
of the applicant’s otlices in this state, and, where the applicant is 
not an individual, municipality or state agency, the form, date 
And place of formation of the applicant. 

(2) Five copies of a plan of the proposed development or 
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iubdivision showing the intended use of the land, the proposed im- 
provements, the details of the project, and any other information 
required by this chapter, or the rules promulgated thereunder. 

(3) The fee prescribed by rule. 

( 4 ) Certification of filing of notice as set forth in 6084 of this 

title. 

(b) The board and district commission may conduct such 
investigations, examinations, tests and site evaluations as they 
deem necessary to verify information contained in the application. 
An applicant shall grant the board or district commission, or their 
agents, permission to enter upon his land for these purposes.— 1960, 
No. 250 (Adj. Sess.) # §5 8, 15, eff. April 4, 1970. 

| $084. Notice 

(a) On or before the date of filing of application the applicant 
shall send notice and a copy of the application to a municipality, 
and municipal and regional planning commissions wherein the land 
is located, and any adjacent Vermont municipality, municipal or 
regional planning commission if the land is located on a boundary. 
The applicant shall furnish to the district commission the names 
of those furnished notice by affidavit, and shall post a copy of the 
notice in the town clerk’s office of the town or towns wherein the 
land lies. 

(b) The district commission shall forward notice and a copy of 
the application to the board and any state agency directly affected, 
and any other municipality or state agency, or person the district 
commission or board deems appropriate. Notice shall also be pub- 
lished in a local newspaper generally circulating in the area where 
the land is located not more than 7 days after receipt of the applica- 
tion. — 1969, No. 250 (Adj. Sess.), § 9, eff. April 4, 1970. 

| $085. Hearings 

(a) Anyone required to receive notice by section 9 and any ad- 
joining property owner may request a hearing by filing a request 
within 15 days of receipt of notice. Upon receipt of notice the dis- 
trict commission shall treat the application pursuant to section 814 
of Title 3. The district commission may order a hearing without a 
request within 20 days of receipt of the application. 

(b) The date for a hearing shall be set within 25 days of receipt 
of the application or notice of appeal filed under section 6088(a) 
of this title. The heaving shall be held within 40 days of receipt of 
the application or notice of appeal. The parties shall be given not 
less than 10 days notice. Notice shall also be published in a local 
newspaper generally circulating in the area where the land is 
located not less than 10 days before the hearing date. 

(c) Parties shall be those who have received notice, adjoining 
property owners who have requested a hearing, and such other 
persons aa the board may allow by rule. For the purposes of appeal 
only the applicant, a state agency, the regional and municipal plan- 
ning commissions and the municipalities required to receive notice 
shall be considered part ; es. 

(d) If no hearing has been requested or ordered within the 
prescribed period no hearing need be held by the district commis- 
sion. In such an event a permit shall be granted or denied within 
60 days of receipt; otherwise, it shall be deemed approved and a 
permit shall be issued.— 1969, No. 250 (Adj. Sess.), §§ 10, 11, eff. 
April 4, 1970. 

| 6086. Issuance of permit; conditions 

<•) Before granting a permit the board or district commission 
shall find that the subdivision or development: 

(1) Will not result in undue water or air pollution. In making 
this determination it shall at least consider: the elevation of land 
above sea level; and in relation to the flood plains, the nature of 



soil*', and subsoils and their ability to adequately support waste dis- 
posal; the slope of the land and its effect on eilluents; the avail- 
ability of streams for disposal of eilluents; and the applicable health 
and water resources department regulations. 

(2) Does have sufficient water available for the reasonably 
foreseeable needs of the subdivision or development, 

(3) Witt not cause an unreasonable burden on an existing water 
supply. If one is to be utilized. 

(4) Will not cause unreasonable soil erosion or reduction in the 
capacity of the land to hold water so that a dangerous or unhealthy 
condition may result. 

(5) Will not cause unreasonable highway congestion or unsafe 
conditions with respect to use of the highways existing or proposed. 

(6) Will not cause an unreasonable burden on the abilitv of a 
municipality to provide educational services. 

(7) Will not place an unreasonable burden on the ability of the 
local governments to provide municipal or governmental services. 

(8) Will not have an undue adverse effect on the scenic or 
natural beauty of the area, aesthetics, historic sites or rare and 
irreplaceable natural areas. 

(9) Is in conformance with a duly adopted development pian, 
land use plan or land capability plan. 

(10) Is in conformance with any duly adopted local or regional 
plan under chapter 91 of Title 21. 

(b) The board or district commission shall issue its findings and 
decision within 20 days of the final hearing day. 

(c) A permit may contain such requirements and conditions as 
are allowable within the proper exercise of the police power and 
which are appropriate with respect to (1) through (10) of subsec- 
tion (a), including but not limited to those set forth in sections 
4407(4), (8) and (9), 4411(a)(2), 4415, 4416 and 4417 of Title 24, 
the dedication of lands for public use, and the filing of bonds to 
insure compliance. The requirements and conditions incorporated 
from Title 24 may be applied whether or not a local plan has been 
adopted. General requirements and conditions may be established 
by rule. 

(d) The board may by rule allow the acceptance of a permit or 
permits or approval of any state agency with respect to (1) 
through (5) of subsection (a) or a permit or permits of a specified 
municipal government with respect to (1) through (7) and (10) of 
subsection (a), or a combination of such permits or approvals, in 
lieu of evidence by the applicant. The acceptance of such approval, 
permit or permits shall create a presumption that the application 
is not detrimental to the public health and welfare with re-pect to 
the specific requirement for which it is accepted. Such a rule may 
be revoked or amended pursuant to the procedures set forth 
in section 803(b) of Title 3. The board shall not approve the 
acceptance of a permit or approval of such an agency ora permit 
of a municipal government unless it satisfies the appropriate re- 
quirements of subsection (a) of this section. — 1969, No. 250 
(Adj. Sess.), § 12, eff. April 4, 1970. 

§ 6087. Denial of application 

(a) No application shall be denied by the board or district com- 
mission unless it finds the proposed subdivision or development 
detrimental to the public health, safety or general welfare. 

(b) A permit may not be denied solely for the reasons set forth 
In (5), (6) and (7) of section 6086(a) of this title. However, 
reasonable conditions and requirements allowable in section 
6086(c) of this title may be attached to alleviate the burdens 
created. 

(c) A denial of a permit shall contain the specific reasons for 
denial. A person may, within 6 months, apply for reconsideration 
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of his permit which application shall include an affidavit to the dis- 
trict commission and all parties of record that the deficiencies have 
been corrected. The district commission shall hold a new hearing 
upon 25 days notice to the parties. The hearing shall be held within 
40 days of receipt of the request for reconsideration. — 1969, No. 
250 (Adj. Sess.), § 12, eff. April 4, 1970. 

I $088# Burden of proof 

(a) The burden shall be on the applicant with respect to (1), 
(2), (3), (4), (9) and (10) of section 6086(a) of this title. 

(b) The burden shall be on any party opposing the applicant 
with respect to (5) through (8) of section 6086(a) of this title to 
show an unreasonable or adverse effect — 1969, No. 250 (Adj. 
Sess.), S 13, eff. April 4, 1970. 

| $089# Appeals 

(a) An appeal from the district commission shall be to the board. 
The board shall hold a de novo hearing on all findings requested by 
any party. Notice of appeal shall be filed with the board within 
30 days. The board shall notify the parties set forth in section 
6085(c) of this title. The board shall proceed as in'section 6085(b) 
and (c) of this title and treat the applicant pursuant to section 814 
of Title 3. 

(b) An appeal from a decision of the board under subsection (a) 
shall be to the supreme court by a party a a set forth in section 
6085(c) of this title. 

(c) No objection that has not been urged before the board may 
be considered by the court, unless the failure or neglect to urge 
such objection shall be excused because of extraordinary circum- 
stances. The findings of the board with respect to questions of 
fact, if supported by substantial evidence on the record as a whole, 
shall be conclusive. 

(d) An appeal from the board will be allowed for all usual 
reasons, including the unreasonableness or insufficiency of the condi- 
tions attached to a permit. An 'appeal from the district commission 
will be allowed for any reason except no appeal shall be allowed 
when an application has been granted and no preliminary hearing 
requested. — 1969, No. 250 (Adj. Sess.), § 14, eff. April 4, 1970. 

S 6090. Duration and revocation of permits 

(a) Any permit granted under this chapter shall be for a 
specified period determined by the board in accordance with the 
rules adopted under- this chapter as a reasonable projection of the 
time during which the land will remain suitable for use if de- 
veloped or subdivided as contemplated in the application, and with 
due regard for the economic considerations attending the pro- 
posed development or subdivision. 

(b) A permit may be revoked by the board in the event of 
violation of any conditions attached to any permit or the terms of 
any application, or violation of any rules of the board. — 1969, No. 
250 (Adj. Sess.), § 16, eff. April 4, 1970. 

S 6091. Renewals and nonuse 

(a) At the expiration of each permit, it may be renewed under 
the same procedure herein specified for an original application. 

(b) Nonuse of a permit for a period of one year following the 
date of issuance shall constitute an abandonment of the project and 
the permit shall be considered expired. 

(c) If the application is made for an extension prior to expiration 
the district commission niav grant an extension and may waive the 
necessity of a hearing. — 19G9. No. 250 (Adj. Sess.), § 17, eff. 
April 4, 1970. 
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McAteer-Pe tris Act of 1969, amending 
Cal. Gov't Code §§66600-652 

San Francisco Bay Conservation and 
Development Coirn ission 



TITLE 7.2 SAN FRANCISCO 
BAY CONSERVATION AND 
DEVELOPMENT COMMISSION 



Chapter laetlaa 

1, Finding's and Declarations of Policy 66G00 

2, Definition of San Francisco Bay -- GGG10 

3, San Francisco Bay Conservation and Development Commis- 

sion 6GG20 

4, Powers and Duties of the Commission 66630 

5, Final Report and Termination of Existence of the Commission 6GG50 

Title 7,2 teas added by Stats<19G5, c. 11G2, p . 29/fi, § J- 



Chapter 1 

FINDINGS AND DECLARATIONS OF POLICY 

toe. 

66600, Public interest in Bay- 
66601, Filling of Bay. 

66602, Blank. 

66603. New* regional approach; study. 

€6604. Interim provision ; powers of commission. 

Chapter 1 u‘03 added by Stats>1965, c, 1162, p. 29$0, § 1. 

Cron Rafartnets 

Title of Act, oo« | GCG33. 



§ 66600 . Fublic interest in Bay. The Legislature hereby finds 
and declares that the pubtin interest in the San Francisco Bay is in 
Its beneficial use for a variety of purposes; that the public has an in- 
terest in the bay as the most valuable single natural resource of an en- 
tire region, a resource that gives special character to the bay area; 
that the bay is a sing te body of water that can be used for many pur- 
poses, from conservation to planned development; and that the bay 
operates ns a delicate physical mechanism in which changes that affect 
one part of the bay may also affect all other parts, ,It is therefore 
declared to be in the public interest to create a politically-responsible, 
democratic process by which the San Francisco Bay and its shoreline 
can be analyzed, planned, and regulated as a unit. (Added Stats.lOGj, 
a 1162, p. 29*10, { 1.) 

1 66601. Filling of Bay 



The Legislature further finds and dcclnres that • ' uncoordinated, haphaz- 
ard * • • filling In .'fan KrsmcUco Bay • • * threatens the bay Itself and 
la therefore Inimical in the welfare of both present ami future residents of the 
area surround Du: tin* bay; that while some Individual liSI projects tuny l*c nrees- 
•ary and desirable fur Mi- tti'mN uf I In* entire bay region. and while Mime cities 
and counties may have prepared detailed luuHer plans f*»r their own bay lands, 
• • • a governmental meehnnistti • • • dum exist for evaluating Individual 

projects us to their effort un tin* entire bay: and that further piecemeal fillluc of 
the bay may place serious. restrictions mi navigation In the hay, may destroy the 
Irreplaceable feeding n ml breeding grounds of fish and wildlife In the hay, mnv ad- 
versely nffict the finality t»f hay waters und ru*n the duality of air In the bny area, 
and would therefore be harmful to the needs of the present and future population 
of the liiiy region. 

(Amended by 8tnl«.r.nOT, o. 713, p. FWU. | u 



tC69 Amendment, mwnoe action. 

Law Revlrw ConuttrnUiKl 
Iterul.iium uf J-.*,i •» t.iy «n*l ren- 

■oi. - (.to \ xiivua* i*i |N,*itce putter, lieu,) 53 
C.L It. 7M. 

1 ho nl.il um nf nut t*MueiM*o K:*v nml 
alnie ciai'tltut Ion it co-i-ieoi* ui eluding 
huinc rule, t 3.* C.L P. 757. 

Llhrary references 

Killing nf Mm Friuepro Hay. nf 

thr Assnutily C'ni*itom*t* *»n \, <ttir.it Hr. 

fnurti's. riiiiniiti; i, i.,| lin.hr «.■<«%.- I.»*- 

1907. Vol ?.», N**. *. i* .1 .<■*, i* A|‘| t i-* , it 

lo Journal of As. niMy. 13'. 7. 



». in nenerfli 

lit vb'w »>f innn Ifcst Intent of trclslnturo 
In i>t.»i,*,-t prr!« *,t *iH*rvlin<- nml *•* »it>‘ of 
Sin I'mirl »ei» I'.iy In tmtimUm extern nn.s- 
MWe. ■ <.r- •;«•,•<.*• iisu*,ti it, •, *'m- 

l»iV. • fitiiT !«.»>• < M?,;..'n*ailuli :i l i*l ilri| l..|*lll*'llt 
«‘tM*i*.n i* *,t l-i i • -I,* «<r iln.v |M*niiM4 l « i r 

it >«!'■]■■« i:: Hint |*l.»»in: fill 

in I ■ v r* r e* truer ii’l' s*Ul*m% r.*« t lu ll* mis 
lhcr*:frni»l Is n u«,rit rf liuill.illuli met 
HiiMir i *!•*! *t il«**1 si iv l Hi't-riflr |U ul ureimrrrl 
Hi Inrltirmurf’ nf n ilet«TiiiUi:ttrnn in no nili* 
t*li--ll ii i.ri.un »,|*j*.* , Um‘. e\ ret. 

r-an rr.ih**i*ri» i;.<v <.‘on *m*t*oii .iml Im*%»*I- 
«l*mi'nr iViii**nr-*i«*u v, Ti , i*ii **f l:r«iorvti|ie 
Jl'Ji.ai 7: Cnl l:ptr. 73U, 4IC I'.Zd 7aJ. U A.O. 



| 66602, Waler-orUnted land utea 

The legislature further finds ;t:ui declares flint certain water-oriented land uses 
along the bny almndiin* lire uil tu hie public welfare uf i he bay urea, ami that 
auch uses it id tide parts, water-related hidtedrles, airport*, wildlife refuges, water 
oriented reercatintt and public itssctuhly, desalini/atiun plants nttd pi twerp) ants 
requiring large amounts of water fur euoling purports; that the San brnnelsco 
Bay Plan should make pruW'intt i\«r adequate mid ►*ili.»l*le lucmlons fur all such 
uses thereby tttinluu/.im: tin* necessity for future bay fill to create new sites fur 
aucb uses; that existing public access to tbc i*liorelhk* and waters of the ban Fran- 
cisco Bay Is Inadequate and that maximum feasible public access, consistent *aith 
• proposed project, should be provhhil. 

(Added by StotMLGtl, c. 713, p. 1307, i 2.) 



Library rafartncea 
NaviRaMe Walt-rs 0=2. 

C.J.S. Nav;aabic Watera | 10 et aaq. 



| 66602,1 Saltpond* and managed wetlands 
The Legislature fnriUcr Buds and declares that areas diked off from the bay 
and used as Faltpntids and managed wetlands nre Ininurtant tn the bay nma In 
that, among other things. Mtcli areas prnvhio a wildlife haliitat and a large water 
lurface which, together with the ^uriaec ot the bay, moderate the climate of the 
bay nrca and al lev late air |v.«lltitiuit; that It Is In th** public Interest to cncintr.ute 
continued maintenance nnd operation of the salt ponds and managed uctlamN: 
that. If development is pn>pns*d for tlu n* ureas, dedlcatlun or public purchase of 
•ome of these lands should In* rncnuriu*ed In order tu pre-ervo ivarcr areas; that. 
If any such areas are authorized to Ik.* ilcvelop«*d nnd usnl for other purposes, the 
dcrelnpiueut hhuidd provide* the maximum public access to the bay cuiii-Utent with 
the projioFcd project and should retain the maximum amount of water surface orea 
consistent with the propowd project, 

(Added by Stats.lOGO, c, 713, p. 13PU, f l.tt.) 

Library rtftrtncet 
Nivlcabi* U‘Hier» C»2. 

C.J.S. Navigable U*At«rs | 10 ct scq. 



| 66603. San Franelsea Bay Plan 

Tbc Legislature further flints ami di*ehircs that • • • the San Francisco Bay 
Conservation and Development Ciniindsslnn • * *, treating the entire bay os a 

unit, • • • has made a ilehuli-il study of nil the characteristics of the hay, In- 
cluding; tbe quality, quantity, and movement of bay waters, .the ccolnglcal bal- 
ance oT the bny, • • • the economic interests Ir, the bay, Including the needs 

of tbc bay area j*opulatluii for industry and fur employment • • \ the rtNjulre- 
Dents of lmlrntries that would not pollute the bay nor Interfere with Its use for 
recreation or other purp«iM‘«, but woittd nei*d ►lies near d^vp water channels • • • *, 
that tbe study • • • has examined all present and proposed HSi*s uf the bay 
aod Its phorellue, and • • • the master plans nf titles mid counties around the 
bay; and that on tin* of the Mitdy • • • the connni*sl»«n lm< nn t«->r t >,| n 

vviupn-hvnHive nnn emom-anti* plan for the consorvntinn of the ivntcr nf the bny 
nnd the development of Its >lmrelim *, mititlnl the Sun Francisco liny Plan . 
(Amended by Htats.lfbjh, c. 713, p. 1 2.1 ’ 

I9C9 AmemJmenj. n»-uroir sielton. 

Law Review Commentaries 

Itppulullnn nf San Priim'Wn Huy: l>v» 
of i a I in*, i (jiooi-iiaaiioii nmJ ettOrnativ* 
tili-ntts. (»3"7j y.< i* I,. It. 74a. 

Ili-guliitton of Sin I-’ranti.-ro Kay und 
slaw cuuAilnuionAl |*robl.'»na ineluUmK 
home rule. tJ3C7> 53 C.LK. 757. 
t. In general 

Aa«Uimu»: outatc ncency hau nhminrd 

governnu ntnl upprnval. if in*i‘i»snry, nmJ 
rominrncrmrnt of hllirur mid ihkine i*ror»-ra 
tn San t-Yanr^co I lav. lor riirimar m d**irr- 
mlninu viia-uior urijeci tnom cxempi from 



penult rcnutrrincnln under i*rn<itl hither 
tlmihC of 4 u;r.a? 1 rvlatim; to li:»i* rnp*«>rvn- 
t inn nnd ilfVrlHplui’Ut (ulliim«-lun lln* *j'ii*s- 
Hon ri'iniiln'il hIviIht urn <u s iit»*r; *‘U**j, 
hoit !*• on itHilvriai.vii imrsuniii n« • i ■— ••Hi** 
on, I d'-t-nb-ii |*i.i :i liO'i.'ired hi hiril * 
ot n ititurniinniiun t*» iiyi*i«iui*l , '-h *i i , i , »»;iln 
nhjertiw t-.-i |,:i l.l>* <*f n*.i|i/,:iti**u or wti-tlur 
auch nets li:i*l ti*-* n M*ri*»rine > l m a.'t ’.•» i.iu- 
duin timniirr uiui-lnlej to Mirh 
plan, l*i*npli* **t n I. Sin tV*in*wn Hay 
iNm-rrvnitnn nml I *e\ I'tupitinti rnjiimiumn 
v. Town uf I liner yv lit r i lOCx v Ii CntBpI*- 
730. 4 4C P.L'U 79H, 6J A C. 552* 



6 66C04. Powers of commljjlon 

The f^gislaliire further flmU mid dwlares that In onl'T to protect the present 
sliurelhic and bmly uf f lit* Sail Fra mi sen Bay tu the ma.viumtu c.vtitit p-v>iblr, it is 
essential thai lh" rotumBduit In* i.iii|H)Wi*ri*il to Bmio or deny permits, after puhlic 
hearings, fur any prup-^ei] projet t that Inmlvos phtcltig fill • • •, extracting 

• • • materials • • • nr making any substantial ehtiugo In use uf any water, 
land or strmmri* wltliln the area uf tin* tnnunl-*liin *s Juri ihction. — — — 
f.\nti*tided hv Stals.l*»»;s, c. PJI. p! 17.11, ^ 1; Sfiirs.lMii!!, c. 713, p. 1307, 1 3.1 

19CS Amendment. Dropped reference to 19C9 Amendment. HHetr*l r*fi ren**<* tu 
fonnutaun* ptnod. plnctng fill m |Jn* t*nv or rxir.irtieg s*uii- 

nirrcod tn.it prlal-'. mitt ,i*tdi»*l Mf-tere’e in 
mftkiur of aiibsl'inti.il change til use of 
Ktter, tend or rtructuro. 



6 66605, Llmltallofls on filling Bay; grounds 

The Lrgi.'laturr further HihN and drrl.ims: 

(a) Tliat further filling uf Situ FnmrUci* Ray should be authorized only when 
public I K* tie fits from fill cVarly e\«i-*-d pithlie detriment frmn the p>*i t»f Bit- water 
areas and -hmdil Is* limbed to u ,if»*r-»»ihuJi'd um*< Mich as puns, water-related 
hidn**fry ( uirjHtris bmlg»*<, uihlitf,* refuge^, w;ttcr«i*rb*nted nrri'iiiioit :ttti 1 pnidio 
assetnldy, water Im.tki* and dl<i-hargi* 11iii*h fur ih*Millni/.*uiun plants nnd power 
generating plants requiring large nun milts «f water fur cooling purposes! or minor 
fill for Ittipptvlm* vli.tn liue apis*.ir;imr or public access to the hay; 

(li) That fill In tin* hay for any purpose, should in* atithurized only when no al- 
ternative upland location is iivadahk* for such purpose; 

(c) That the water area uiittmrUcd to ln v filled should Ik.* the nilnhntim neces- 
sary to nchlrve the purpose nf the fill; 
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(d) Thnt the nature, locution and extent of nny Ml should be *uch that It will 
ninlinfzv harmful effect* to the bay nrea, such as, the reduction or Impairment 
of the volume surface nrea »r circulation of water, water quolity, fertility of marsh* 
N or fish or wildlife resources! 

(e) That public health, safety and welfare require llini flit tie constructed In 
accordance with sound safety slumlords which will afford reasonable protection 
to persons and property against the hazard* of unstable geologic or soil conditions 
or of flood or storm vvntcrv 

(f) That fill should bo nutborUcd wlicn the fftlln* would, to the maximum extent 
feasible, establish a permanent shoreline; 

00 That fill should be authorized when the nppllcaiit him sucb ralld title to the 
pro|»ertles in quest ion tliut lie inuy fill tbem in the wanner and for the uses to be 
appro red. 

(Added by Stats.1900, C. 713. p. 1397, 1 3.5.) 

| 66605*1 Improvement, development and presarvalion of ahorallna 

The Legislature finds that in order to make San Francisco Hay more accessible 
for the use ami enjoyment of people, the hay shoreline should be improved, de- 
veloped and procrvml. The l.igMature further recognizes that private Invest- 
meat In shoreline development sliuiild lx? vigorously encouraged nud may be one 
of the principal menu* of mlib'iimr bay shoreline devi-lupinml, minimizing the 
resort to taxpayer funds: tlierefun 1 , tin* la*gi>i;it lire declares that the commission 
should ennui rage 1 mm h public and private development of the bay shoreline. 
(Added by Stats. 1 1 Hi!!, c. 713, p. 139S, I 4.) 



Library references 
Navigable Woior* C=»2. 

C.J.S. Navigable Water* I 10 Cl *«<J. 



| uobun. uomtrucllon of title; preservation of right* of proparly owners 

The Legislature hereby finds and declares that this title Is not Intended, and 
alinll not lie const rill'd, us author Izmir the Cuuimission to exercise its power to grant 
or deny a jiennlt In n nuiiitier which will tube or damage private property for pub- 
lic use, without I in* payment of Jum compensation therefor. This section is not 
In tended to increase or dei-rcuso f lie rights of any uwprr of property under the 
Constitution of the State of California or tlm rolled State*. 

(Added by .«tntx.!Mifi ( e. 713. p. 13! W, § 4.1.1 



Library r«fcrenc«i 
Navigable Wnirr* C=»2. 

C.J.S. Navigable Water* \ hi ft *oq. 



tory which nre Included in Rubdlriaion* in), |C) nnd (d) of tills section ; provided that 
the commission may, by resolution, exclude fpnn Its area of Jurisdiction any nn*a 
within the shoreline bund that It finds and declares Is of no regional Importance to 
the bay. 

te) SnltiKXtds consisting of all nre as which hnve been diked off from the hay and 
hnve Ikhmi u*t a il during the three years Immediately preceding the effective date nf the 
amendment of this section during the 1909 Regular Session of the Legislature for the 
aolar evaporation of bay water hi the course of suit production. 

id) Managed wetlands consisting of all urens which have been diked off from the 
bay and hnve been maintained during the tlirec years Immediately lu-eciiiiiig the ef- 
fective date of the amendment of this section during the 10nn Regular Session of 
the Legislature ns a dnek hunting preserve, game refuce or for nerlculture. 

lei Certain waterways (In addition to areas InelndH within subdiv ision mil. con- 
sitting of nil urci H that nre subject to tidal action, Inc 1 tiding sithuicrgeil lands, tide* 
tnnds, and uiaMitainU up in five feet above mean yea level, nm or tributary tu, r lie 
llstetl portion* »t the following vvivivrw-.ivs: 

(1) rimnmcr Creel; In Alaniedn County, to the eastern limit of t lie snltpotula, 

(21 Coyote Creek mad branches) In Alameda nnd Santa Clurn Counties, to the 
easternmost point of No why Island. 

(3) Redwood Creek In Sun Mateo County, to Its confluence with Smith Plough. 

(•I) Tahir Crop); In Sonoma County, to the northerly line of Sears Point Road 
(State Highway 37n — — 

(3) Peta lu ma River in .Marin and Sonoma Counties to Its confluence with Ariolte 
Creek, nnd Sun Antonin Creek to the easterly line of the Northwestern Pacific Rail- 
road right -of* way. ' 

(til Napa ltiver, to the northernmost point of Hull Island. 

(71 Sonoma Crook, tu its miiRueiice with Second Napa Slouch. 

Tlie definition will eli Is ninile l»,v tills section Is merely for the purpose of pro- 
scribing the urea of jurisilletlbn of the commission which is created by this title. 
Tht* definition shall not be construed to affect title to nny bind or tn pivseribo the 
boundaries of the Sun Francisco Ray for any purpose except the authority of the 
commliAlon created by tills title. 

(Amended by Stat*.RJdO, e. 713, p. 1309, | 5; Stota.1970, o. 1270, p. , | 1.) 



| 66606.5 Acquliitloft of private property (or public utt; study; reports 

The Legislature finds nud declares that the .San Francisco Rny Tlan indicates 
that extensive ureas in and around the bay nre owned or held under claim of own* 
ershlp l»y private irrsons nnd that the acquisition for public use nf all or large 
portions nf siuh areas or the establishment of wildlife refuges therein luay re- 
quire a substantial public luve-tuient. The Legislature further finds and declnrei 
thnt the cninrul»iou should make n continuing review and prepare and submit 
periodic reports on the miture, eMem, eMiniatcd Cn*t and method of financing of 
nny proposed ucqiiiMtbni* of private property tur public use 
(Added by StatOlfU'J, c. 713, p. J3ii>, i -1.2.1 

Library rcftrence* 
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| 6GDII. Fining and ealablittilng boundaries of water-orianlc* | rlorlly land uaa*; 
hearing; resolution 



No later than • • • Decern >K»r 1, 1071, the commission, after public hearing, 
of which adequate descriptive nut ice Ik given, shall ndnpt and file with the Gov- 
ernor and the Legislature n resolution fixing ami cstnbllshlng within the shoreline 
band the boundaries of the water-oriented priority land uses, as referred t« In Sec- 
tion GCU02. After such filing no further dinners shall be made In fucii bound- 
aries, except with the approval of t he Legislature. 

(Added by Stats. 1909, c. 713, p. 1400, p 3.1. Amended by Stats. 1970, c, 098, p. — , 

ID 
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C.J.S. Navigable Water* | 10 *t *eq. 



| 66606.6 Establishment of agricultural ptesirvat by prlvala proparty awnart and 
local govarnmcnli 

Nothing hi ibis title shall deny the right of private property owners and local 
governments to establish agricultural preserve* and enter Into contracts pursuant 
to the provisions of the California latud Uuiiwrva i Ion Act of 19i3. 

Thu cutimii«$iuii, within six momli.* ufter the effective date oJT this section, *hnli 
Institute nn affirmative net ion program to encourage local governments to enter 
Into contracts under the California Land Conservation Act of 1903 with owners of 
property to which the provldoii* of that act may be applicable, 

(Added by Stats. 1909, c. 713, p. 1309, | 4.3.) 

Library reference* 

NavtgaMe Waici* C=s2. 

C.J.S. Navigable Water a I 10 «l **q. 

| 66607. Partis! Invalidity 

If any provision of this title or tlie application thereof In any circumstance or 
to any Ik. 1 r son or puldic agency is held invalid, tlu* remainder of this title or the 
•Ipllcu t I iiii thcrciif in other eireiim>ianix*s nr to other persons or public agencies 
sbatl nut U* affected thereby. 

(Added by Stats, lUttl, c. 713. p. 13*. m, j 4.4.) 

CHAPTER 2. DEFINITION OF EAN FRANCISCO BAY 

$9C* 

*iG0U. Fixing nnd cMablNblnc Ivmuidarics of wntcr-orlcntcd priority land use*; 
hearing; ro.solutltJn (NewJ. 

| 66610, Aria ol Jurisdiction of commission 

For the purposes of this Mile, the aren of jurisdiction of the Snn Francisco Rny 
^Consorvntlon and Develnjmivnt Ccuiunisslon Includes: 

(u) Snn Francisco liny, ln'lug nil urvus Hint nru subject to tldnl nctlon from the 
Miith end of the huy tu Hie Gulden (lute ll'uliif lluniln I’oint I.oImis) nnd to the 
Fiirramcnln River line ta Him* l«-tvm»i Stake i'niiit iiml SlmiuniM INihsf. c.vti-uded 
Hurt lira <terly tu the riwmili nf M;ir-h:!ll (*uti. hieludiii;: all slunghs, ;iiid s|t**t.'i fititlly, 
the ma r> Id n in Is lying bet ween mean high tide nnd five feet nbuve mean sea level; 
tl ilc lands (land lying l«*twren mean high tide and mean low tide); and submerged 
Innd* (laud lying 1 elmv menu low tide). 

(b) A shoreline baud emi'MInc of all territory located iH-tween Vim shoreline of 
8:m Frniicbeo Ray as defiled in subdivision (a) of lids section urn! n line 1**0 feel 
landward of nnd |i:ira1lel with that line, lint cxeludine any portion* of such trrri* 



CHAPTER 3, SAN FRANCISCO BAY CONSERVATION 
AND DEVELOPMENT COMMISSION 

Sec, 

GCG20. Croat lob* composition; appolntrocnt [N'cwJ. 

9 66620. Creation; eompoiltion; appolnlmanl 

The 8an Franchco Ray Conservation nnd development Commission Is hereby 
created. The commission shall consist of 27 members appointed as follows: 

(a) One member by the Division Engineer, United States Army Engineers, South 
Pacific Division, from his staff. 

(b) One luciulier by the United States Secretary of Health, Education and Wel- 
fare, from bis stnff. 

(c) One member by t he Secretary of BusineM and Transportation, from his staff, 

(d) One member by the Director of Finance, from his stnff. 

(c) One member by t tic Secretary of Resources, from his staff. 

(f) One member by the State Igmds Commission, from Its staff. 

(g) One nieiiilicr by the San Franei-vo Bay Regional Water Quality Control 
Board, who shall be n member of Midi hoard. 

(Ii) Nine county representatives coiMsrlng of one member of the hoard of super- 
visors representative of each of the nine San Francisco Bay area counties, npmdnled 
by the board of siijK*rvisors in each county. Each county representative must be 
a Riipcrrisor representing a supervisorial district which Includes within Its bound- 
aries Innds lying within ^an Francisco Hay. 

(I) Four city representative* nppoimed by the Association of Bay Area Govern- 
ments from nmong tlie resided* of the bnysJde cities In each of the following 
areas: 

(1) North Bay— Marin County, aonoma, Napn, and Solano; 

(2) East Bay — Contra Costa County (west of Tlttsburg) and Alamcdu County 
north of the southern boundary of I In yvvnrd ; 

(3) South Bay— Alameda County smith of the southern boundary of Hayward, 
8aiita Clara County and San Mateo County south of the northern boundary 
of Redwood City; 

(4) West ltay— Snn Mateo County north of the northern ooundary of Red- 
wood City, and the Clt.v unil County of Fan Francisco, 

Each city representative iiiiim 1*e an elected city official. 

(J) Seven representatives 0 f the public, who shall In* resluems of the San Fran- 
cisco Ray nrea nnd whose appointment* rhull bv* suitject to confirmalbm by. the 
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Senate, five of such represent it the* * shall be appointed by the Governor. One by 
the Committee on llule* of the Srnalc nml one by the Speaker of the Assembly. 
(Added by Stats.IlHl'J, c. TIU, p. Muu, i 5.2.) 



Former •rctinu CCi;;n wn* ronpalrd by 
•tntMDiif. e. 711. p. non. | 5.1. 

O*rlv.-ition: runner xi-ciino add* 

•d by Hiaia.lSKj. r. MC2. p. HJ I | t. 

I cun. 
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Tarn; compilation and axpensis; dailgnatlon of altaraata 

The members of the rom miss inn shall serve nt the pleasure of their respective ap* 
pointing powers. The incnilier* shitH servo without co)U|ietis:itloil, lint eneli of the 
members aifinll be reimbursed for Ills iieccssnry expenses Incurred In the iierforni- 
ancc of Ms duties. 



A memltcr, subject to confirmation hr tils appoint ing power, may nnthorlre nn ah 
tenmte fo r ntlendn lire :it iticciing* and voting In his nh*emi*. Kadi nllcrnnti* shall 
be designated In n written Instrument whirl! shall Inrhule eviden ce of Ihe culifirma- 
Uon hy the appointing power nml his pani c shall be kept cm file with tint cinimiin- 
alon. Knob member tmiy change ids niternate from time to time, with the confirms 
tlon of Ids appointing |mwrr, hut shall have only one niternate* at it time. Kaclt al- 
ternate shall have tie* sonic qualifications its nre rrcpilred for the member who u|>- 
pointed him, except that eneii eonntv reptc^entnMve nmv designate uuy other mem* 
ber of Unit county's Iwinrd ef supervisors ns Ins alternate. 

(Amended by Statu, lb U9, c. *13, p. J4U1, f 0; Sluts. 1970, e. 1170, p. — , | 1.) 



CHAPTER 4. POWERS AND DUTIES OF THE COMMISSION 
Sac. 

60G30.1 Property which might be acquired by public agencies for public use; 
atudy report (New). 

00032.2 Puhllc service facilities; defined: permit not required {New). 

C0G32.3 Application for development of property not acquired for public use {New). 
60032.4 Denial of application for proposed project within (shoreline baud only 
on ground that project fa lla to provide maximum feasible public accesa 
(New). 

Law fttvlaw CommantarlM 

Ban Francisco Bay: Regional regulation 
for Its protection and development. (19*7) 

U C.LK. M. 740. 

I 66630. Study 

The commission shall make a • • • continuing review of all the matters 

referred to in Section GG003, • • • COGOO.5 nml Section G0C51 . 

(Amended by Stata.1909, o. 713, p. 1401, 1 7.) 

I 66630.1 Properly which might ha acqalrad hy puhlla agaaelaa far public •»«; 
study; raport 

Tbe continuing review, among other things, shall Include studies concerning 
properties within the area of the commission 'a Jurisdiction which, in the opinion of 
the commission, might be acquired tty public agencies for public use. Ha sod on 
auch atudicu the commission shall uiumnlly prepare a report petting forth the 
general location of pnch properties, the interest or Interests proposed to be acquired 
therein, the public uses recommended therefor, the public agencies recommended 
to make the proposed acquisitions, the estimated cost of the proposed acquisitions 
and recommendations for finnnelnc such cost. Koch nnnua) report stud! cover 
proposed nequisltio*:* during n tliree-ycnr period commencing January 1 after the 
date of the report and shall indicate nny material changes ninde with reflect to 
tbe report for the previous yenr. Not later than the fifth legislative day of ench 
regular session of the Legislature, commencing with the 1971 Regular Session, the 
commission shall flic auch report with the Governor and LegMature. 

(Added by Stats.lOtiO, c. 713. p. 1401. | 7.1.) 

Library rafrrtncti 

Na vie * Me u'nler* C=»2. 

C.J.S NavicuUlti Wiwrra I 10 cl aeq. 

| 66631. Cooperation and coordination; avoiding duplication of work 

In making • • • the review, the cnnitnl><duii shall «*oo|icrutc to tlie fullest 

extent ]K)»lhlc with the • • • Association of liny Aren Government; and 

• • • shall, to the fuihst extent po*>ihie, coordinate Hr planning * • • with 

planning • • • by local agencies, which shall retain the responsibility forjccaj 
land use planning. In order to avoid duplication of work, the commission shall 
make in a. \ I mum u«c of data nml in format Inn available from the planning pro- 
grams of the .SMte Office of Planning. • • • the Association of Bay Area Gov- 
ernments. the cllios and counties In the San Francisco Bay arra, and other jHibllc 
and private planning agencies. 

(Amended hy Stals.lOUH. c. 713, p. 1401. 9 8.) 

Ill* Amindmint Rawrote* section. Law R«vi** Commentaries 

Resolution of Sun Krnnclico May and 
alat* conatllutiiHi.it problem* including 
home rul*. tUC7) 55 C.L.lt. 757. 

1 66632. Permits; H flH“ end "malarial*’' defined; permits already Issued 

(a) During the existence nf the San FrnucUco Hay Conservation and Develop- 
ment Commission, nny j»cr<on or governmental agency wishing to place fill • • ^ 
lo extract • • • materials • • *. or tn make any Milc.tnnH.ii change In use 
of nny water, land or structure, wi thin tin * men of Hie nnmniodnir* Jut i-duiimi 
ahnU secure a penult from tin* cnmmisMoii and, if required h.v Inw or hy ordhianre, 
from nnv cit y nr ennnfy within which nny part of mw|i work Is to in* |H*rfnrmcd. 
For purposes of tills • • • title , "fill" im .ms earth or any other substance or 

material. Including pilings or st natures pineal on pilings, • • * nnd structures 



floating n\*. Rome nr nil times and moored for extended period*, such ns hmiseltonts 
and flouting thick* . For the purpose* of tills seel Ion "toutcrluU" means items ex- 
ceeding twenty dollars (>2U) in value. 

The commission may require a nmsonalde filing fee nnd reimbursement of ex- 
penses for processing imd invndlgaling n permit application. 

(b> Whenever a permit Is required by a city or county fnr nny activity also re- 
qniring a pi* mi It frnni the Sun PrancHcn Bay Conferva I ion nml Development Onn- 
tn H-hni, an applicant fur a j***rmit shall file tin application with the city council 
of the city if the proposed project is located In incorporated territory, or the board 
of supervisors of the county, if the proposed project is located in unincorporated 
territory, Upon filing such an application, the applicant shall notify the commis- 
sion of the fact of the filing nml tin* d:nc thereof. The city council or the board of 
aufiervlsors, as the case may be, shall Investigate the proposed project and shall 
file a report thereon with the commission within 90 days after tlie application Is 
filed witti It. 

Whenever a permit la not required by a city or county, no application for a per- 
mit • • • need be made to tl>o city or county . 

(c) Upon receipt of tlie report from the city council or the board of supervisors, 

as the enso may be. nr, if tlie city council or the board of supervisor* doc* not file 
a report with the commission within tin* JKVday period, upon the expiration of such 
00-day period. • • • nnd upon receipt of un application for a |>crniit made 

directly to It, the commission shall hold n public hearing or hearings ns to tlie pro- 
posed project nnd conduct such further Investigation as It deems necessary. Tbe 
commission aha 11 give full consideration to the report of the city council nr bourd 
of supervisors. 

(d) The commission shall prescribe the form and contents of applications for 
permits. Among other things, an ap p lication for a permit shall set forth nil public 
improvement* and public utility facilities which are necessary ur incidental tn tlie 
proposal project and t tie mum-* mid mailing address* of nil public agencies or 
pnhlic utilities who will have owners hip or control of such public Improvement* 
or public utility facilities If tin* permit I* granted ami the project Is cniMructiM. 
The executive director -hall give written notice of the filing of the application to 
ail such public agencies tintl public i iHIHle*. If the eoitunis»don grant* u permit 
for a project, tin* permit -dial! inrhidr all public Improvements nnd public util It y 
facilities which me nav>-a r.v nr Incidental In the project. 

(cl 1‘pon receipt of nn application for n permit the rmnnilsshm shall transmit a 
copy the reof to th<* Sail Kn ne|«cu Hay Regional Water ijnallly Quit n»l Board. 
Within 00 days the hoard >lmll file a report whit the commission indinithtg tlie 
effect of the proposed project on wider quality within the bay, 

(f) Tiic cnnmd-ejon shall take net ion upon • • • nn application for • • • a 
permit, either denying or granting the |H*nult, within • • • 90 days oftcr it 
receives the report • • • (or, if the city council or the Imard of supervisors did 
not flic a report with the commission within the 90-day period, within • • • 90 
days after the expiration of such 90-dny period • • •), or • • • within 

• • • 90 days after It receive* • • • an application from the a pplicant, 
whichever date 1* lahr. The permit shall be automatically granted If the commis- 
sion shall fail to take >ivrific anion cither denying or granting the permit within 
the time jierlod «d*clflcd In this section. A permit • • • shall be granted for a 
project if the conmilVnnt find* and dvclnrc* Hint tlie project is either (1) necessary 
to the health, safety or welfare of tin? public in the entire hay nren, or (2) of such 
a nature thot it will • • • lie cmi*d>tcnt with tlie provisions of tlds tills* and 

with the provKhuH of tin* San Francisco Bay L’lan ihcn In effect. T» eth etuate 
snrli ftnrp«iM*a, the rmiuiiivsiun tuny grunt n permit sutiji*ct to reasonalde terms 
and Minditlen* inclmliiig tlie n^v* nf land or >tnictnrc*. Int ensity of me*, consirnc^ 
tion inetlmd* nnd ntetlind*: for dredging or plav'.iig of fill. Thirteen affirmative 
vote* of members of rhe connni^ion nre required to grant a jwrmit. Neither of the 
federal rcprer'entatlves who are members of tbe commission may vote on whether 
or not a permit shall be granted. 

Pursuant to tills title, the commission • • • may provide by regulation, 

ndnpiii) after public hearing, for the Issuance of permits hy the executive director, 
without cmtipHumv with the above procedure, in case* of emergency, or for minor 
repnlra • • • to existing installation* or minor improvements made anywhere 

within the area of juried In imi of tin* rmtimi^imi InciipHiig, without limMntlon. 
the insiall.it hm »f ph»r* and piiinu> and ni:iiim»n:imv dredging nf navigation chum 
m*l*. Tin* cmunii>doa may nNo adopt after ptihlir hnirntg such additional regula- 
tions a* it dis-m* rea^ntinhii* and m*n*ssiry to cnnhli* it to carry nut H> fund ions 
efficient iy nnd equitably. Including regulation* classifying ttie particular wnter- 
orlentdl uses rcfcired tn in ^(rtioiis iji'AWl and tiuidS. 

(gl If the cominlsdoii denies the |K*rmlt, the applicant may submit another ap- 
plication for the permit directly to the commission after 00 days from the date of 
•uch denial. 

• • • III) Any prnj**ct nnfhorb.cd pursuant to tld* section shall be commenced, 
performed and aonphied i n compliance with rite provisions of nil p<*riiilis granted 
or issued hy tin? aninni^don and hy uuy city or county, 

(1) If. prior to • • • yeptondter 17, 1th m . any jterson or governmental agency 
bn7~aln‘ady olitahied • permit from the appmprintr local l*ody to place fill In tlie 
boy or to extract submerged material* frnni the bay, application may Ik* made 
directly to the San Francisco Bay Conservation mid 1 »evclnpim*iit Ounniisslon nnd 
tbe penult from the local body shall constitute the report of tbe locul body. 
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(jl Any action, nr proceeding tn cnntost or question the commljodn n’s denial of a 
iHTinit tt|t|ilii a ;iii«Mi a or ♦«iinliHi«nv aitm-linl to approval of u |h* rntit application, must 
In* umimehml in tin 1 appropriate court within !<l days follow hit; the date of such 
action l>y the commhshm, 

Ik) The i-Neimivo director shall, within 00 days following the effective date of 
this sept inn, tutnnnmieali 1 tin* provision s of this mtiIqu tn ti 1 1 «v « > rtmu' lit :tl hoping 

that Issue permit* fur ili-i ••|«i|nu* a iit «« dosmlMil in Hits Ms*tiott, and ’-hall request of 
them Information enmendng any development thut may fall within the provisions 
nf tills M*ctlmi. 

(Amended l»y StatOUCS, c. 024, p. 17H | 2: Stnts.l9G9, c. 713, p. 1402. | 0.) 



§ 66632.1 Permit from army engineers. Nothing in this title 
shall apply to any project where necessary local governmental ap- 
proval and a Department of the Army Corps of Engineers permit have 
been obtained to allow commencement of the diking or fitting process, 
and where such diking or filling process has commenced prior to the 
effective date of this title, nor to the continuation of dredging under 
existing Department of the Army Corps of Engineers permits. (Add- 
ed Stats.l9G5, c. 11G2, p. 29-15, § 1.) 

| 16632,2 Public icrvlet facilities; defined; permit net required 
(■) The owner nr operator nf any pnblle service facilities need not obtain 8 
permit from the Commission for the construction within or upon uny public high- 
way or street nf any public service facilities ro provide service to |k.*rt>iujs or prop- 
erty located t\*l t hi n the area nf t tic eummls-don's jurisdiction. The public service 
facilities referred to In this stilwIlvMnti idiall be lhnitod to tlm>e which are ncccs- 
»nry fur and arc customarily used In provide direct and Immediate service to the 
person* or property requiring such service. 

(b> The owner nr o|**rntnr of public service facilities or a public street or road 
located anywhere within the area of the u*imuissiou‘& jurisdiction may, without 
first obtaining a | hmi nit from tiro Commit Hon, make emergency repairs tn Midi 
facilities as tnny lie weivsstry to maintain r-ervicc, provided, that the emergency la 
•uch as tn require repairs before an emergency permit ran bo obtained under the 
provisions of suhtlMsiuii (fl of Section 66032 nutl, provided further, that notifica- 
tion Is pi veil to the com mission no later than the first working day following such 
undertaking. 

(cl "Public service facilities,’* as used in this section, means any facilities used 
or Intended to be used to provide water, gas. electric or cuniim>iilcailun.H service 
•nd any pipelines, and appurtenant facilities, for the collection or transmission of 
•ewngo, flood or storm waters, petroleum, gas or uny liquid or other substance. 
(Added by Stnts.lhUQ, c. 713. p, 1404, 1 9.5.| 



Utorsry referenda 
Navigable Waters C»:. 

C.J.S. Navigable Waters I 10 tt tea. 



| 66632.3 Application for tfcvctopmmt of proparty not acquired for public u«« 

If the most recent report made and filed pursuant to Section Itddftl.l recommends 
that designat'd prn;ierty Ik' ncqitiriMl for public tise and all siicli property has not 
been *o acquired within a jieriod of three year**, eoiiimem.iiia with January 1 after 
the date of the report first recommending Mich aeipilsttmu, at .itty time after the 
expiration of said period the owners nf all nr any part of the property not pre- 
viously acquired limy file an application with the cmuinLshut fur the development 
of such pro|H‘rty. Upon the filing of any Midi application, th>' commission shall 
grant nr deny a permit In accordance with the provisions of this title nnd the San 
Francisco Pay lMan, then lu effect, provided that a |»crtiiii shall not l»e denlctl nn 
tin' groiuuls that such property has Ikvii tceuiimiended to l»c acquired for puhtie use, 
(Added by Stai^.l CHIP, e. 713. p. I4ur>, i tMM 
Library references 

Navigable W.ikm C=>. 

C.J.S. Navigable Waters I IP at aeq. 

| 66C32.4 Denial of application for proposed project within iharallna hand only 
an ground that project falls to provide minimum feasible public ae* 

eeee 

Within nny portion nr portion* nf the shoreline band which shall lie located out- 
ride the Ipoitiitfcirio* of water-orient i*1 priority land um\«, nn fixed and established 
pursuant tn Section 66611, the ruitiiiilssiuti may deny an application for o |>crtnlt 
fur n promised project only on the grot i mis (hat the project falls to provide maxi- 
mum feasible public access, consistent with the projwscd project, to the bay and Its 
shoreline. 

(Added by Slats. 1003, c. 713, p, 1 10.7, 4 0.7,1 
C =?. 

Vetera f 10 at acq. 



Library reference! 
Navigable Waters 
C.J.S. Navigable ' 



I 66633. Acceptance ef contribution! or appropriation!: appointing commltteee; 
eontracti; suits: doing of necessary things 

The commission may: 

(a) Accept grants, contributions, and appropriations from any public agency, prl* 
rate foiuntatloM, or Individual. 

0») Appoint commit ter* front Its nirmltcrsltip and appoint advisory commlttcca 
from uthcr interested piddle and private groups. 

(cl Contract for or employ any professional services required by the commission 
or for tin* performance ef work and services which lu Its opinion cannot satis- 
factorily In? per formed by lu officers and employees or by other federal, etatc, or 
local government til agencies. 

(dl Sue nud l»e Hied in nil .q-Hqih and proceeding-; nnd In all courts nnd tribunals 
of mm|ioti«jit J'lri^dii'lfttn. Indtidlhg prohibitory and mam la lory Injunctions to ro* 
strain vMa ti>iu*. of t!:is title. 

tel I)o any anti all other things necessary to carry out the purpose* of this title. 
(Amended by hint*. 1969, c. 713. p. nu.7. 4 10.1 

Fists. 1PC3, e. 7l 3, p. K?5, contained no 1569 Amendment, ln<mcd a new eubd. 
■eciton II. (d) and changed former aubd. (d) to 

aubd. (cl. 



* ( V* 



§ 66634. Money from federal, slate* or local sources; power to 
obtain. The commission shall, in addition to any funds which the Leg- 
islature may appropriate for planning activities of the commission, 
take whatever steps are necessary to attempt to obtain money avail- 
able of such planning activities from any federal, state, or local 
sources. (Added Stats.l9G5, c. 11G2, p, 2945, j 1.) 



The comml-Hon shall appoint ntt executive director who shall have charge of 
administering the affairs of the romml-non , subject to the direction and 
pollclc* of the cumuiU-biti. The executive director shall, subject to npprovnl of 
the cnmtiiisHnti appoint Midi employees as may be necessary in order to carry out 
the functions of the cmuuiis>lnn • • 

(Amended by Stat^.lOCD, c. 713, p. MOO, 1 12.) 

IHt Amendment. Rewrote atctlon. 



§ 66636. Citizens* advisory committee. Within a reasonable 
time, but not to exceed one year from the date of the first meeting of 
the commission, the chairman of the commission, in collaboration with 
and with the concurrence of the commission, shall appoint a citizens’ 
advisory committee to assist and advise the commission in carrying 
out its functions. The advisory committee shall consist of not more 
than 20 members. 



At least one member of the advisory committee shall be a repre- 
sentative of a public agency having jurisdiction over harbor facilities, 
and another shall represent a public agency having jurisdiction over 
airport facilities. The advisory committee shall also include repre- 
sentatives of conservation and recreation organizations, and at least 
one biologist, one sociologist, one geologist, one architect, one land- 
scape architect, one representative of an industrial development board 
or commission, and one owner of privately held lands within the Sen 
Francisco Bay as defined in Section G6G10. (Added Stats.1%5, c. 
1162, p, 2945, § 1.) 

CHAPTER 5. THE SAN FRANCISCO DAY PLAN AND FUR1 HER 
REPORTS OF THE COMMISSION [NEW] 



Sic. 

6CUuO. Short title, 

06G51. Interim plan fnr commission. 

66632, Changes In phut: procedure. 

66653. Authority of commission tn grant or deny permits: advisory provisions 
of plan, 

CG634. Existing uses; continuation; appjlcatl»*n to determine nature, etc, 

06053. Vcstrd rights under ordinance adopted or permit Issued prior to Sept 1, 

1969, 

06650 Inapplicability of title tn project requiring local governmental approval and 
Army Carps of Engineer* permit. 

G0G57, Just compensation ; value: damage; benefits; determination. 

066.78. Powers nnd duties of commission, 

06650. Duration nf nun mission. 

0CG6O. Supplement at reports: content*. 

OCOOO.l Planned Cohi.uiiuity development on land already filled as outside Juris- 
diction of CnMititi< 4 b)ii, 

6666L. Supplemental reports; time of filing. 

Chapters added by StaU.1969 , c. 7 IS, p. $ JJ. 

Former Chapter 5 repealed by Stati.l969 x r . 7 jj, p. 7405 , | JJ. 



I 66650, Short title 



Tlila title shall be kiniwti a lid tuny be cited as the McAtcer-retrU Act 
(Added by StaKlbi.9, c. 7!3, p, I IlHi, S 14.) 



Former acctton 6iWl waa amended by 
Biat*.t?CS # c. SiJ, n 1**4. 1 3, ond wna re- 
pcaltd by Siats.l?^, c. :u, p. 1406, | )3, 



Library r«f«rencta 
Navicftnlv Water* C=2. 

C.J.S. Navigable Waiera | 10 at aaq. 



I 66651. interim plan for commission 

Pursuont tn thi* mb' Hie cum mission has adopted nnd submitted to the Governor 
and the LeeUlatitrc the .San FruiU'hca Bay Plan, a comprehensive plan containing 
statement* and map# concerning: 

(a) The objectives nf the pi an : 

(b) The bay, as a ru-miree. Includlns findings nnd recommended pollclc* upon; 
fish and wildlife: water pollution; Miiog and weather; water surface, area and 
volume; marshes nnd mudflats, fresh water Inflow; dredging; and shell de- 
posits; 

(c) The development of the bay and shnrcllne. Including findings and recom- 
mended policies upon: economic and population growth; safety of fills ; water- 
related ludustries; ports; airports; recreation; saltponds and other managed 
wetlands; transportation: nther uses of the hay nnd shoreline; refuse disposal 
altci; public access: ap|K:arancc and design; nnd scenic views. 

This plan shall constitute an Interim plutv for the vuininUsInn (!) until othenvlw 
ordered by the LcgLIalure, or, (11) until ameuded by the cwhmilsslon as provided 
In Section 006,72, 

(Added by Slats. I POD, c. 713, p, 1400, 1 14.) 



Former acctloiv CCrru wa* amended by 
Stall. 1368, c. >03. r* ) 4. and wn* re- 

paaled by Siali.1363, c. TI3, p. HOb. | 13 . 



Library r«f«r«ncd 
Navicni.io Wiiti-rn C=»5. 

C.J.S. Nttvlgabla Water* | 10 at aeq. 



I 66652, Changei In plan; praeedurt 

The cnntmlvdnn at m\v time ln:iy amend, or rrpeal nnd ndopt a new form of, nil 
or any part of t lie S.iu l'r,iurl.'*co Day Plan lmt “ticli changes blinl) I*' coiislntcnt 
with the flmllngN ai>l (l>rlar:i(ii<ti> uf pulley etuitaiiiril In this title. 

Such changes shall be tuaile by resnluilmi of tin* enmuiU>i ( iu mhiptnl after public 
hearing on the propped change, of which adequate descriptive itullec ahull be 



5 



Riven, !f (he propound chance perfnln* to n fmllry nr «*tan<1n ril contained In Ihc 
San Francisco Hay I'lau. nr tlefin«*s n wiitcr-orlentod use referred to In Section 
COUW or GUGtr., r lie rosnliifhiu adopting the t-hanui* slmll nut l*» voted upon Icmm tlmn 
tN) days fnlluwlnc notice of hour Inc on Hie proposal change ami shall ninilra tlu? 
affirmative vote of two-thiriW of the commission mrinU-i'*. If the propositi chance 
pertains only to a map or diagram contained In tlie Sail Fraud sCu Hay Plan, the 
resolution adept Inc (lit* chance shall nut lie voted on less thnit 30 days following 
notice of hearing on the proposed. chance und shall require the affirmative vote 
of the mnjmlty uf the cuinmi*shm litem tiers. 

(Added by Stats.lUJit. o. Tin, p. 1 tOti, | 14.) 



Former icctlon 6Gt>j3 won repealed by 
Stata.lIGt, c. 713, p. 14US. | 13. 



Library reference! 

Navigable Water* C=2, 

C.J.S. Navigable U atera | It* «t aeq. 



I 65453. Authority af commission ta irant ar dany parmlli; advisory provisions af 
plan 

If a function or activity Is within the area of the coinmifsion’a Jurisdiction and 
require* the securing of a permit, the commission shall exercise its power to grant 
or deny a permit In conformity with the provisions of tills title and with nny pro- 
visions of the plan portal nine to pi a cine of fill, extraction of materials, construe 
tlon methods und use or (bunco of use of water areas, land or structure*. If a 
function or activity Is outside the area of the cimimissiottb Jurisdiction or does not 
require the Issuance of a permit, any provision* of the plan pertaining thereto are 
advisory only. 

(Added by St.ats.19CD, c. 713, p. 1400, 1 14.) 



Former acctlon G6C53 watt repealed by 
SIMI.1HP. e. 713, p. 140*. | 13, 



Library reference! 

Navigable Waters fca*. 

C.J.S. Navigable Water* | 10 at seq. 



I 66554. Existing usas; continuation; application to dctermlna nature, ate. 

Within the area of the commission's Jurisdiction under subdivisions (id, (c) and 
(d) of Section CG0I0. any n«es which are In existence on the effective date of this 
■cction may be continued, provided, that no substantial change aholl be made In 
ouch uses except In accordance with this title. 

Any owner of property devoted to nn existing use or uses mar Hit application 
with the commission to determine the nature of such existing use or usca, the ex- 
tent of territory then devoted to such Use or use*, and niich additional territory 
adjacent thereto as may he expected to he reasonably necessary for the expansion, 
of such use or uses during a period of not to exceed 15 years from the date of 
filing such application. Not later than 9u days after such filing, the commission 
after public hearing shall adopt a resolution making such determination. After 
the adoption of such rovdutlun no permit need be obtained from the commission 
for any of the existing use or uses sj)ccined In the resolution or for th« expanolon 
thereof within the territory described In said resolution. 

(Added by Stats.1909, c. 713, p. 1400, 1 14.) 

c=»:. 

Vatcra | lo at mij. 

I 64655. Vastad rights undar ardlnanca adaptad ar parmlt Isatiad prlar to Sapt I, 
1966 

If, prior to September 1, 1DC9, any city or county has adopted an ordinance or 
Issued a permit authorizing a particular list* or uses within the sreas defined In 
subdivisions (bl, (c) and id) uf Section OUGIO. no person who has ubinlned a vested 
right thereunder shall lx* required to secure n permit from the commlaiduu, pro- 
viding, that no substantial change-* may lie made in nny such use or uses, except 
tn accordance with this title. Any Mich person shall lie deemed to have such vested 
rights If, prior to Ncptt nilwr 1, IDG 1 ,), he lm» in g*xid faith and In reliance upon 
tbo ordinance or |toritiit coin moult'd and ix-rforiued substantial work on the use or 
uses authorized and Incurred subMinitiul liabilities for work and materials neces- 
sary therefor. I:.\|m*iim»* incurred in obtaining the emtttmoiit of an ordinance or 
the Issuance of n permit >lnill not U* deemed liabilities fur work or material. 

(Added by StatxlDU i, c. 713, p. liOO, 1 14.) 

Library rafartneai 

Naimabie Watera C=>2, 

CJ.8. Na vlcabi* Waters « 10 «l Mu, 



Library references 
Navigable Waters 
C.J.S? Navigable ' 



fl 66656. iMppllesllllty of tills to project requiring (seal gavaramaatal approval 
and Army Corps of Englnaara parmlt 

Nothing In this title shall apply to nny project where necessary local govern- 
mental approval and n Department nf the Army Corps of Engineers permit have 
been obtained to allow commencement of the diking or filling process, and where 
such diking or filling process has commenced prior Co September 17, 1 (Hm, nor to 
the continuation of dredging under existing Department of the Army Corps of F.o* 
f Incurs permits nnd nny renewal* and extensions of such dredging permtts. 

^Project" shall Include the execution or undertaking or assumption of snj con- 
tractual commitment* entered Into prior to September 17. 1UU5; If prior to July 9, 
19GD, the city or county has nib-pted a long-range general plan in uceordnnee with its 
charter, or Sectiuus U5300 to U330G nnd Hj*cciflc plans in accordance with Sections 
65450 and G5451 nnd the hind uses comply with the general objectives or guidelines 
of the San Francisco Day Plan. 

(Added by Stnts.lDGO, c. 713, p. 1400, 1 14.) 

| 10 it oaq. 



Library referent*! 
Navigable Waters C=»I. 
C.J.8, Navigabla Waters 



1 66557. Juit eompcniation; valua; damaga; lasaflts; datarmlnatkn 

In eminent domain or Inverse condonmatlon proceeding* for any property within 
the area of the commission'* jurisdiction, in determining “Just compensation," as 
used In Section 14 of Article I of the California Constitution, or ’ value." "damage," 
or "benefits," ns used in Secllon liMS of the Code of Civil Procedure, the Influence 
of the San Francisco Day Plan, in effect nt the time of the taking or damaging 
of tbc property, upon the value of the property or the interest being vu lued shall 
be Inadmissible •* evidence and nut s proper basis fur an opinion ns to the value of 
the property. 



(Added by Stats.lDGD, c. 713, p, 1400, 1 14.) 
Llbreey reference* 

Eminent Dnmuln 0=3122 «t aeq. 

C.J.S, Eminent Domain | 13*. 



6 66656. Pawara and duttai af commlsalao 



Until the termination of the existence of the commission, It shall have all powers 
and duties prescribed by Chapter* 1 (commencing with Section iiGGOO) to 4 (com- 
mencing with Section iMtiGUi. Inclusive, of this title including, without licultAtioo, 
the power to continue or make further studies authorized thereby. 

(Added by Stnt*.19C0, c. 713, p. 1400, 1 14.) 



Library reflrincn 
Navigable Waters C=»t 
CJ.B. Nav (fable Waters | 10 at i 



I 66656. Doratlan af eommlaalaa 



The commission shall continue in existence until such time aa the Legislature 
provides for the termination of the existence of the commission or for the transfer 
of the commission's function* and duties to wine other permanent agoocy. 

(Added by Stats.l9G0, c. 713, p. 1400, 1 14.) 



Library reference* 

NavfceWo Watera 

ChI.S, Navigable Waters | 10 at MS- 



I 66660. Sopptamantal reports; cantaata 

The commission shall mai^j a supplemental report, or reports, containing all of 
the following: 

(a) The results of any continued or further studios made by the commission; 

(b) Such other Information and recommendations as the comml*iion deems de- 
sirable. 



(Added bj Stats.l9CD, c. 713, p. 1400, 1 14.) 

Library references 
Navjrable Waters 

CJ.I. Navies bis Waisrs I 10 si Stq. 



I 66660.1 Flssnsd cammunlty dsvslopmsat •• laid already filled aa outside Juris- 
dlctlau af cammlislon 

Not wit h.<t nnding nny pruvlshui of thix liile to Hip contrary, the Jurisdiction of 
tin* commission, cxii-pt for tlu- voidrol of fill or extraction of materials shall not 
include the shoreline within a city limit upon which any |h.tsoii or entity has com- 
menced nnd itcrfortiictl substantial work for the purpose uf cstahli siting a planned 
cumin uni ly dcvcio|imcnl on land already filled and requiring nit additional fill or 
extraction, and fur which the planning commission npprovul of the city council 
hn* been obtained prior to July 1, IWit. 

(Added by J*taf e. 713, p. HOG, f H.) 

Library referencei 
Navigable Watera C=>2. 

C.J.8. Navigable W at ere | to et aeq. 



I 66661, Supplemental reports; lima af filial 

The commission shall annually file a supplemental report with the Governor and 
the Legislature by Hie fifth legislative day of each regular *es»ion of the Lcginla- 
itire commencing not later titan the 1071 Popular Svsmou. 

(Added by Stnts.lDd!), c. 713, p. 1400, 1 14.) 

Library references 
Navigable Waters C=>t 
C.J.S. .Navigable Watera | lo at aeq. 






Minnesota Metropolitan Council Act 
Minn. Stat. Ann. Ch. 473B (Supp. 1971). 



CHAPTER 473B. METROPOLITAN COUNCIL [NEW) 



DTCi 

4731 :.n | TnrrO'C. 

47:01. M«Mn>i»ilM < in council 
473an:t Ailvl «r>* committee*. 
47»ti."l l(. T ort«. 

473U.03 ilUrojKjIltnn plan nine. 



47311.08 ArlintntMrMlon of Metropolitan 
Council. 

47117. A7 S|*'ci:il Mudlfi and report*. 
47JU.US Tax levy, 

Uoii'.im tlirnnch mtinlelpallllci tee | 
181.171 10 IC1. t*7. 



47313.01 PurpoM 

In order to coordinate tho planning ami development of the metropolitan 
■ren comprising thr comities of Anoka, Carver, Unkola, Hennepin, Knm?ey, 
Scott and Washington, It is In the public interest to create nti ndndnlsira- 



tlvc agency for that purpose, 

Lnwa 10CT, c. S9C, 5 1. erf, May 2C, 1007. 



Law Review Commentnriei 
Minnc.*'im‘.* rxwTiini in mill a metro* 

B it it. 'll) cnutieU, Nov. IJn, 33 31liui.f-*iw 
eview 122. 

THIS of Acts 

An A^t i*rMllnr ex niMrornllUin conn- 
ell for iho vouuiiCN of Anulta, C.iricr, 



p-ikntn. Itcunrpln, nam.«<*y, ftrott and 
hincinii; proviilintr for fin* opera- 
lion Uuicor. Law* 1-JC7, c, $jC. 

Library referencei 
Municipal Corporations C=>M. 

C.J S, Municipal Corporations I 101 
it >*CI|. 



4730.02 Metropolitan council 

SubdivUlon I. Creation. A metropolitan muni’ll with Jurisdiction In the 
niclro|Kilitnn area c*iu>iMliig of the counties* rf Anoka, Carver, Pakotn, 
TTminopIn. l:am<ey, Keen and Wr.Mduglou, Is created, It slntll be under the 
•iipcrvRhm and control of lu all of whom Minil l>e residents «f 

tho mol rn)vditan urea. 

Subd, 2. Term*. Tho rir>l inemlwr!* of the melmpolitan com toll appointed 
|p>* tin* gmernor shall ho appointed a* hdlnws: llic chairman as presided In 
•uUliiirthui I; Tour Tor h*niw I'lidhi? Iho first Monday hi Jmmnry 1W9; 
five for lent:* ending Iho first Mmday in Jnmmry 1071: and five r»u* li'rnw 
ending the Hist Monday In January 1073. Thereafter the term of each 
turtnUT slial! lx* fm* n term of *lv years mill until Ids siirtvsjmr Is appointed 
nnd qualified. 

Subd. 3. Mcnihcrslda, KonrUvii members of the mclropnlltau ctmncil 
limit he appointed l»y tho governor nit a nonpar! Unn basis, niter consulting 
with nil nu -m Iters of the loghlnt ure Ruin llic aivn composing the council 
district for which the i:\vmWr 1* to bo appointed, hy nnd with the advice 
and rim set it of the senate. Mach *iich council mi*m1*cr Mtall reside In thr 
council clhirlrt which lie represent*. Connell districts consist of combi na- 
tions of legislative and n»|irc#eiitn»lift di>ulti> i**lab|iMtvd hy IJxtra Session 
Laws 1000, Chapter 3, as prcxerit»*d herein, Mach council district shall !<e 
represented hy one member of tho council. Connell districts nrc hereby 
created ns follows: 

(1) The first coinn.H district consists of legislative dlslrlet 12, that part 
of representative district CA within Dakota county, nnd representative 
district 3 1 A, nnd that part of representative district MU ivllhln Pnitt county. 

(2) The second coum-il district cnmbls of Icglshillvc dim rlcis « and r»0. 

(3) The third council district ivnsbls of legislative districts -10 and ST, 
•ml representative district C-It. 

(J) The rourlh council district consists of legislative district 33 and repre- 
•cntntlvc dl*tr)CM ISA and 2IA. 

(5) The rirth council di-lricl cou-bls of legislative districts 30 nnd 31 and 
rep re font alive district 32 A. 

(G) The sixth cnnncll dNtrlct rwiMet* ot icglslntlve district* 20 and 37. 

(7) Tho seventh council district consists of legislative district* 27 nnd 23, 
(10 Tho eighth council dhdrlvl i.m>isl5 of legMallvt* district* 3) nnd 33, 

(0) The jiln th lonmil di-irlct enphts of leslMsilive dhtricis 30 nnd 3S, 

(10) The tenth council district i-/it-islr» of Icglslativt? dM rids 30 and 40. 

(11) Tho chwctith council dint riot tondMs of losidalivc district.* -41 and 12, 

(12) The twelfth cnimiil tllitrh’t r«»n«dMs **f legislative di-lriel* 13 nnd *11. 

(13) The thirteenth council dl*trb*l consist* of IceMaiiiv di-itrirt* |5 nnd 4G, 
(M) The fourteenth council district consists of legislative districts 47 and 

48, 

Subd. 4, Chairman, (a) Appointment. The chairman of the metropolitan 
council "dial! 1>c appointed hy the governor as the 13tl» voting imciiiWt there- 
of hy nnd with tin* advice nnd rnn-mt or tlm fcnnlc to serve nt Ids pleasure. 
Ho fhall l*f; a por.-ion esperlcnccd in the field of municipal and urban affnira 
with administrative training nnd executive ability, 

(h) Untie*. The chairman of lit- metropolitan council ►hall preside nt 
thr Hireling* of tho nu Iri'polilnn rotinril nnd tfuill act a* principal executive 

officer. Ih* shall organize the work of the metropolitan appoint 

nil officer* mnl Uhp|oyc«-i llier-ot*. subject to I In* approval nf the metro- 
poll I ;>at council, and he rcspor-ibl.* for carrying »mt .all p-diev decisions 
of the tiielri-poliltili council. Ills salary and o\|hi»«* idltmaiucs shall bo 
flxc*l by tin* met r- * 1*0111 an council. 

Subd. S. Metropolitan council; duties and compensation. The metropoli- 
tan council shall elect such offii-'V* a* il dt't-iti* pom*- -. iry for lhe coin l ml of 
Its affair* other Ilian ilir chairman. A srrtvlary and tiea*ur» r need not l>c 
nu'inhcr* of th** Meir>*|-<dilan roumil. Meeting limes and places shall be 
fixed by tl ( e mot »vp*i!h:m inuiu'it and vt N *Hal tiicolli'S* may In* called by a 
jnaJt'Vily I f 1 1ll* no-udvrs of Ihn ni* :i "|»"!iian Oittnril nr by lhe Mtairinan there- 
of. lhidi met r-'p-di i.i.i 1 ‘onmil t'lembT oilier than lie* cli.iirman slmll I*’ 
paid n |*t difiii i ini i;***ii *.; ii i.*n *»f Slir* for each inerting and Ter >»u h oilier serv- 
ircs as aiv >.p**rilii':illy auihun: i a d hr lhe nirirnpoliiai: o»mM*tl. nnd shall lio 
rvlmblii' t'd for hi* n%i*«»ii.ihJe c\ ;». »,• «•*. 

In llic |« rferm me** of it* dinb* tin* tiiclrn|.i*lii.in isoiin'tl niav pr**mnlgale 
rule* governing it* it|H‘r.iloni, o*i it-U*h i.%<iiiinlM*i**, dhisl* | iH, dep.ti Intents 
nnd hurra us nnd *-iaff l .••atiu* as i,m»*^*:iry l-» carry mil it*, .hub-* and when 
•IftTi Really amlotri^sl by law m.d.e appidm:u**nis to i»lh«*r govcriniiciilal 



•yencicn nud districts. All ofricer* nnd employees of the melropidllnu eoiin* 
Cll Mini I servo nt the plm-nro of the Appointing nullmrily In Iho nmkissb 
fled wrvlce of tin* stale civil si«j*vhv. Ituh-s primnihuilrd by tho imlroiKilI- 
tnu Connell slmll bo in ncc.o dunce with llic iu1iuinl.*t intive procodun* pr«*- 
visions enu tub icd in chapter 1.". 

Subd. 6, Executive director, rpoit the rcnmieiend.il imi of llic cluiiiimm 
the melropuiitan nniinil may iipjHdnl nn exmillve director to serve nt Id* 
plesiMire ns the priiieipal iiporalhtg adinini.lralur hu* the nutmpolliiin 
council, lie may he dw-cii fnmi mmmg the clllgens nf the nation nt largo, 
nnd Mia 1 1 1 k> s.loct«*d on Iho ha.-Is of his training mu) experience in the field of 
municipal mid urban affair*. 

I^awa l0G7, c. S00, $ 2. 



47ai*.01 Ot ►cq. U 

Operative date. 

Law* 1967. c. S9C, f 9, .nrovlitc* that 
Ine mciropoliiHn council snail coinnicnic 

4736,03 Advisory comirtlttetf 



operntioti* wtiro the gnvcmnr has ftp- 
p.tililcit the loci ii her* tiicirnr lonl ln«* 
|.r.><*luliHr J llic nrcnnlxiU Inn of llic conn* 
cil 111 Willing filed III the Otricc or the 
secretary of nine. 



The metropolitan council may establish nnd appoint persons to advisory 
committees to nsslM the metropolitan council In the performance of Its duties. 
Menders 0 f (lie ndvUury committee* shall servo without compensation but 
•linll lie rclnihurscd Tor their renKonnlde expense* as determined by tho 
metroi»Htnn council. 

Laws 1007, c. SUC, S 3, eff. May 2C, 10C7. 



473B.04 Reports 

On or before January l.*th, of each odd niiinlx'red yenr tiic tnetropolitnn 
council shall report to the IcglMntnro, The rt^poii slmll Indmlc: 

(1) A statement of the met rnpolltau cwuiicii** receipts and expenditure* by 
category since the prcci'ding report; 

(2) A clctnlhnl budget for the year In which the report Is riled and tho 
following yenr Including nn outline of 1 1* program Rir such period; 

(3) An explanation of any comprehensive plan adopted Jn whole or In part 
for llic luctrojtolltnn area; 

(4) Summaries of any studies and the reenuitiirndiitbais resulting thr re* 
from made by the metropolitan ciiiittelh and n listing of nil nppl'ealious for 
federal moneys made hy rovernineiilal nnits within the met topolltnn area 
sulmiitted to the met roimlii sin council; 

b>) A listing of plans or local governmental units submitted to the metro- 
politan council ; and 

(G) IlccomiueudaMnns of tho metropolitan council for nietrnpnilinu nroo 
iegldation, hielinllug the nrgnnlzaiioii nml functions of the metropolitan 
counrll. 

Laws 1007, e, SOG, 1 4, off. May 2G, 1907. 



473B.03 Mstropo litnn planning 

Subdivision 1, All the power**, duties, obligations and property now ve*totl 
In or Imposed upon l hr* e.mmil**lon established under chapter *473. for tlm 
metroimlitnn nrea. are ln*ii be tran.-ferred to, imposed upon, and vested in 
the lnctrnimlll an coitiicil a* the Mircetfsor of midi ronimls.*iini. At lhe lime of 
sncii transfer the cuituiiU-inn estnldlshed under such laws Is abolished. 

Sulul, 2, All employer.* of tin* rnmmhMou *h:tl| Ik* cmplnyrcs of the metro* 
pulltaii cumieli without hitcrniplinn of salaries and employee lumerits. 

Lnws 1907, c. 59C, § 5. eff. May 20. UM7. 



1. In otnersl 

Fxc"pl tor mniile* reiill'lb'd liv f 
47lU.«t:. ^nud. i. i lie pi isitMt- t»f i Jian* 
ter 475H.nl. periniM | lio li p isji i( f 
monies out^i*le t lie *ine msixiiry. Op. 
AUy.GCn.. S. C. 196;, 



Only (lie Mote ircftfiirRr mil*! portlM- 
pair iu ilie dlsiieoentetii of monies 
w tilrh llic m > r* i rnpoiiinu ei'Uiied dcptutis 
in Hie Mate irvaxtiry, U. 



473B.06 Administration of Metropolitan Council 

Subdivision 1. General powers, *J‘lio meno)ml)|:nt cnimeil Mmi! have anil 
cxei\I>*‘ nil powers whhli may I*? iivces-ary or cnimnipiit Hi nmhle it to i»cr- 

form Mill carry nut the duties and responsibilities now r\l*llng oc wlilrh may 
hi-tvafler lx* Ii»i|mi-».* 1 it by law, Kindi powers inrlitdi* the MKTlfie 

fviwi'i.* ninnieraP'd in lid* M'clhm, 

Subd, 2. Olllccrs anil cmidoyccs. 'Hie melrn|Ndilaii miineil may prrsirilK* 
alt terms iiimI iwiidiliiiu* Tor the entphiyiiiriit nf it* urT leers, nnphiyi* 1 *, ami 
ngenl* Including but not limited In the fixing of i ii|iip’*li < *‘ilioii, their ela-sifi- 
ra rlmi, Itcnei'it *% and Ihr filing of |N-rf«triH::iieo nml fiihlily bind* uud mu Ii 
policies of lii-m, inn- :i.« it imiy ileem nth i*uble, the piviiiinm fur wliirli, lu»w* 

over, shall Ik* paid for by tlm di-trirt. MUIeer.* nnd emplny of lhe luelrn- 

P'lllt’.iti eon i tel I, linwevi-r, jih* puldic eiiijdiMi »•*. 3 he ennipen*iillon nnd 

nther roiiilitieiis of employ uu ul id stieh oft Itvis :md cmpliiyve.* shall nor |»e 
governed hy any rule appiicabb 1 in M;dc eniployee* in the classified fenhv 
nor lo any* nf lhe prnvi.hitm id ehapier 13 A, n»b>* tin* eiumcit so provides. 
Those employed hy tlm inetropidiliin cr>miei1 sire niettihers of tin* Miiiue.*«ilsi 
slnto rbliri'iiieiit >y*lem. Tho- .* einpVayvil hy a pivdiM*-.— >»r of the met ropnlj|;in 
council nnd tr;m>fi riwl to It limy* at their optinu l*ceoiii(! nieml>ers of iho 
Minue. nla Male retirement tyMciii nr limy ruiitimn* ns inenihers of Iho 
putdic rt*tiniiieul n -social inti hi wldeli they lielmigeil a* empbiyev* of llic 
predecessor or the uieirnpnlilitii eounril. 'J*ln.» nirlrepidil.ui council shall make 
the employer's emit ritml lens tn pension fund* of it.* employees. 

Subd. 3. Coieultimj rontrarlx. 11m inelrniinlilati ciitHiril may iMidnut fur 
tin* sen ire* id »*i *n -u U iit 1 1 + win i pei’l-inn i imimrring, b'gal, rr soniees of a 
profes-ionnl nature. Kmh eoinrarts *ii,i11 nut R* siitijcct lo the rc»piin.*ihi-iit« 
of any low relating to public bidding. 

Subd, 4. Gifts nnd np|tropriotions, Thr metropolitan council may areept 
gifi*, apply f->r and n-e grant' ov loans of niomy er otlii-r pre|H'rty* from iho 
fiiiinl Klales, II.*- **mii-. * r any perstm for any* imiroR*Iiraii cuuuiil pnrpo’sc 
and may vith r inn* arrei-nu-i.ts n*i;uind in i‘einieuion tlicrewilh and may 
Iinld, ii*o, uud di*p-»*c id suili nnaieys or property ht acenrdaueo with ilic 
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ierins of flip Rift, g»*niit. Smut, or agreement relating thereto. All moneys of 
the met mii« til i nil riitiiifii ivudrcl pursuant to this subdivision or nny other 
provision of la«v MjiiII 1m* dipi.<lu*d In the state treiiMiry nml the amount 
thereof Is appropriated rmnimlly to l lie int't ro|M»lit.ni council fur the piiritosca 
of carrying out its duties nml responsibilities, 

Subd, 5. Development gu tile. 'J'lio m*-t r«t|io!if :ttt council shnll prepare nml 
adopt, after appropriate study anil wirh public hearings ns may Ik* necessary, 
■ comprehend Vi* development guide for t hr* incirnpotiMii area. It shall rote 
sist of a compilation of polity stuiemcnis, gunK Maiidnrds, programs, anil 
maps prescribing guides fur nn orderly nml cmimmlc development. p»t*llc nnd 
private, of ||»r* luefrnpulitiin nrwi. The fnmpreln-ii&U e development guide kliall 
recognize nml euroiiipmot phy-icwl, s\**lnl. or economic needs of the metro- 
politan area nml those future del clopiumiM whit li will have nn impact on 
the entire area Incimlintr hut not limited 10 such mailers ns In ml iim*. parks 
nnd open space hind needs, the necessity fur and location of nlrjKirts. high* 
ways, transit facilities, public hospitals, libraries, schools, nnd other public 
building*. 

SaM. f. Council review; Independent commissions, tiardi, and aguncm, 
(1) The metropolitan com mil shall review nit long term comprehensive plans 
of crich Independent comml-lon. I man I, or agency prepare*! for Its uperu* 
tlon and development within the metropolitan area hut only If such plan Is 
determined by Hie council to have an area-wide effect, a in nit l community 
effect, or to have n sulistmithtl effect on metropolitan development. Each 
plan shnll lie submitted m the council before any notion is taken to place the 
plan or any part thereof, Into effect. 

f2| Xo ncliun shall Ik* taken to place any plan nr nny part thereof, Into 
effect until CO days have eloped nfter the date of its sul»mis>ion lo the couii* 
ell, or until the council finds and notifh*s the submitting e.nnndssion, Ijoard, 
or npenc.v tlmt llu* plan Is mind.-trnt with its comprehensive guide for the 
metropolitan area and the orderly and en.uomle development of the metro* 
polltnu area, whichever fii>t occurs. If, within CO days after the date of sub* 
mission, t1*c romirll finds that n plan, or nny part thereof, is Inconsistent 
with its I'mnprohendvi* Ruble fur the metropolitan area or detrimental to the 
orderly nnd eroiitimii* devidupmeut of the iiietru|Milii:ui area, or any part 
llwreof. It may direct that the r.pendiun of the plan, or each part thereof, 
lm Imlcfiilltely Ml*j"-li*li*d ; provided that the coimril shall lint direct the mis* 
pension of nny plan or part thereof of any sanitary s**wcr district ojjcratinj; 
within the metropolitan area wiih.-h jicrlahiH lo the Jucuthm and construction 
Of • regional newer plant or plants or the expansion or Improvement of (Ih* 
present MinnealMilis St. l’aul vuulinry district treatment plant An affected 
commission, board, or iigenry may np|M*nl flic decision of the lurhupnlllan 
council *u*qtt*iiditig a plan, or part thereof, to the entire membership of the 
iuclro|tolitiin council fur public hearing, If the metropolitan couttell and tho 
affected commission, hoard, or agency art* unable to agree ns to tin adjust* 
incut of the* plan. «» that It may receive the emmeirs approval, iiien a record 
of the disagreeing jm.-iilons of the metropolitan council mitt this affected com- 
mission, board, or ngi-ney shall Ik? made ami the lueiropulitiiii coimcii shall 
prepare it reroinim -mini loll In connect b*n therewith for consideration and 
dlFjKjsItlou hy the next regular session of the legislature. 

9, SiU. 7 . Cauncil review; munlcipalltlov Kuril city, village, Imrnugh, and 
town, oil or pari of which lies within the metropolitan area, simll submit to 
tl»c mctmi»olltnn council for commeiit nml rccomuK'iidutlon thereon llu long 
term comprehensive plans or nny matter which has a sahstaiitlnl effect on 
metropolitan area development, iiielniltiig but not limited to plans fnr land use. 
Tlie council shnll maintain Midi plans in its files available for Inspection by 
mctnlicrs of the piddle, Xo action sliull Ik* taken to place nny such plan or 
part thereof into effect until tit) days have cI:tp«od after Its submission to 
the council. Promptly after submission, the council shall notify each city, 
Till ape, borough, town, county, or special district which may lx? affected by 
the plans submitted, of the general nature of the plan, the date of huIiiiiIssIoo, 
and the Identity of the submitting unit. Political nilHlirbioiM contiguous to 
the submitting unit shall Ik* notified iu all cases. Within ten days after re* 
eelpt of such notice nny governmental uuit so notified may request the eonu* 
ell to conduct a hearing nt which ihc submitting unit nnd any other gov* 
crmncntnl unit nr snlHlivisluti may present its views. The council may at* 
tempt to mediate nnd resolve differences of opinion which exist among the 
participants In the hearing with re«ts?ct to the plans submitted. 

Sabi. I. Review of federal programs. The metropolitan council shall 
review nil applicalbui.H of governmental units. Independent commission*, 
hoards or agencies operating In the metropolitan area for a loan or grant from 
the United States of America or any agency thereof If review by a regional 
agency Is required by federal law or the federal agency. Kadi governmental 
unit. Independent commission, hoard, or agency, before submitting sm»h on 
application to I he Uniicd States cuvennneiu or an agency i hereof shnll first 
transmit the application to the metropolitan council fur its comments and 
rccmnmcndntloiH with re-i**ct to wliell**r or net the project proposed Is con* 
Sistent with tin* coil prchcirdvc development guide for the metr»*|K»Iit.iii area, 
TIk* comment* ami n commendations made hy the mctrotKililan council shall 
then become a part nf the application nail If submit toil to Hie United States 
of America or an agency thereof, shell comments and recommendations shall 
also lie submitted. 

Sabi. 9. Oat* collection. The metropolitan council In cooperation with 
other departments nml agencies of the Mate and the regents of the university 
of Minnesota may develop n center for data eollcetbm nnd storage to lie used 
f*y It and other suviTimicntal users nnd may accept gifts as otherwise au- 
thorizes! In this si<rllon for the piirjmsos of furnishing Information cm such 
■ubjects ns population, land use, govermnenlal finances, mid the like. 

Sabi. 10. Urban research. Where studies have not Iwcn otherwise au* 
thorlzed hy law* Hie m** I mi mil I. an eon noil may study the feasibility of pro* 
grams relating but n**t limited to water supply, n*fu*i; disposal, stirfare water 
drainage, com Mt«Miira lion. tMUS|iori:ition, nnd other subjoin of concnn to 
the people* of the uu tmpoiitnn area, may institute demonstration iirojocta In 



connection therewith, ami may accept glfls fur sm-li purpiKus ns oIIiitwIsb 
fttitlmrizcd In this set Mon. 

Subi. II. Civil defense. *|*h.* lm»l rupulit un Mmncil imiy coordlitalu civil 
defense, coimuiudty slulb-r planning within tin* metrup.diinn area, nnept 
gifts for sin’ll purposes jis olltt rw (si* aniliiu‘i/»'d iu this tvclion and eon- 
tract with local Kovcrninciilnl ng«*m*ii*.s am) run-oil (nuts in cmincctiun there* 
\v!l!it 

SMbd. 12. Local governmental participation, The nn iropulitan connell 
may (1) participate ns a party in nny pruiNsslings nrlginatlng ls*forn the 
Minnesota municipal connnisdun under chapter JM, if tho procr dings in- 
volve the change In n Itoundary of a govcninmaial unit iu the met rupulitnn 
ftpen, (2) conduct studies i»f the fiuisihility of annexing, enlarging, or con* 
iotidntiiig units in the metmp*ditnn area, f.*l) fiirnMi sp:te»* nml other nec- 
essary nssifitance to a metropolitan cxiKtlltor a->igm*d to the metropolitan 
■rca or any part thereof under flic Federal Demons! ral ion City Act of 
10G0A on condition Hint such eN|K*ditor fib's monthly ivpurls with the 
metropolitan council roiicendug his aetlvities. The metropolitan cuimtil 
shall approve the u*;c of luoiieys made available fop land acquisition to local 
waits of government from the land and conservation fund, tho o|*cn space 
program of IlL'D, tlie natural re-ourc*-* account in the state treasury, If the 
use thereof conforms with Hie system of priorities established by law as a 
part of n comprehensive phm for the development of parks; otherwise it shall 
disapprove of the use thereof. 

8*bi. ij. Participation In special district activity. The metropolitan coun- 
cil shnll ap|K>hit from in inetttlM*r«hip n ini*tidM*r to serve with the juetro* 
politnn alr|»orts commission, a inombcr to serve with the imwpiito rojitrol 
commission, a int-inh«*r to serve nn the Mlnneapulis St. I’mil sanitary district 
or nny sncee«#nr thereof, and may appoint ji niot»,i»or to serve on nity metro- 
politan men c<*inmN*.ioti or hoard authorized by htiv. Ihich motiilier ..f the 
metropolitan cuuncll so mq>olnlod on each of such connulsslona shall serve 
without a vote. 

Laws 10G7, c. 500, | 0, eff. May 2C, 10C7, Amended hy T.nwa lOGf), c. b, I SO, 
off. Feb. 12, 3000. 

i 42 U.S.C.A. I 3201 ct scq. 

Metropolitan fewer ftrvice, *cc 1 
* 130.01 et icq. 

1*i* Amendment. CV»rrrctloo ulU. 

L»v* Review Comment .irlrt 

Amcncinient 10 Inci-u-nmi mn. rcr>^»H. 
aattou, nmu-vnlloit amt >t< re’tuu. ut . i.it* 

Ut«. 157U, 31 Mni n. Law lie view Iu;.'. 



1 . in feoerai 

Only the suite trcx'Urcr niil^t particl* 
pale In llto disnurscuwnt f*f mooies 
p nil'll Viie met rnf.ouian rouimil iK|i/r.-Ut9 
In die si mu ireusury. Op.Aiij’.Muit.. 5, 

Hi t/ 0. I"-.:. 

JNc-m for monies controlled t»y enbd. 
4 ef lilts section the provisions of I 
l.ail.st, eirnitt liin Ucposil »u‘ monies 
ootetdo die etaic treasury. tU. 



473H.07 8p*ei*t itudlei and raporta 

Subdivision 1. The in i-t ro|m)j t;i n conmi) shall engage In a continuous pro- 
.irani of research nnd study cnmrrning Hu* matters enumerated in this sec- 
tion. 

Sul*!. 2. The control and prevention of (dr pollution. 

Shibd. 3. The acquisition and finaiu lng of suitable major parks and open 
spaces within ami adjacent to tho metropolitan area. 

Subd. 4. The control nml prevention uf water mdluHon la the metropolitan 
nren In conformity with n|*|*llrahje federal and Midi* laws. 

fiubd. 5. The dc\ I'bq.nient of long ruiute pi. inning iu the metropolitan area 
but not for the met rnpnlif nn nn a. 

Sulsl. 0 . The nnpihition of nrrrssnry faellitbs for the dlstiosal of solid 
waste material fnr the nietn.jH.Htnu area nml the meaiK of financing ancli 
facilities, 

8uIn 1. 7. The examination of the tax slrnefnro In the lurinqwlilan area 
and mn si deni Hen of ways to equali/.e the tax n sources tliercin. 

KuIhI, B. As'VSsiwent praelh’i*.** In the nii*Mx*|Hdltan nrt'U. 

SuIkL 0. The ncqnMiion of ni'ec*<:iry storm water lira lint go facilities for 
tlie metropolitan mv.i and the tncuna of financing »uch facilities. 

Sulsl. 30. The nocesKity for the consolidation of common services of local 
Ipumnniental nulla ami tin* kind of consolidation most suitable in the public 
Interest. 



SnUd. 11. Advance land ncqul-iilon for development purposes In tlm 
nietrofNdiimi nren and the role of the public In connection tlien'wlth. 

Subd. 12. All studies shall Include I'ecuiiimcuihdioiiM ns in the* government n I 
organization, governniuntal Mibdivi-inn, or govcrnineiihil district l»c*sl bnitcC 
to dlsi'lnirui* the jstwvrs reeoniiin«niied. 

Luvr« UXI7, c. 500, | 7, i ff. M.iy 20, lOC7. 



473B.08 Tax lavy 

8ulNlivi-lou 1, The met ropoli tail council may levy n tax on all taxable 
projsTty Iu the counties naniiil iu sect ion 47:il*..02 to provhli- fmtils fur tin* pur* 
,hwi*s i f MK-thm* 4T:m.ut l*» -ItUU.iiS. The tax Mull not exceed seven tenths 
of one milt mi i*aeh dollar »*f n»-esM*it vnhmtinn of nil MirJi taxable pro|N*rty, 
and shall Ik* levied mid eidb*ct<*il in llu* manner providrd l*,v section -i73.0K. 

Sills 1. 2. ThH sect Inti iipplics to tn.M**; li-vhd in nnd stihsi*qm*ni years. 
Law* 1JKJ7, c. 5 JHJ, 3 S. Aiminieil hy Laws lutai, c. nil, I X 

ISS9 Acu»ndm« 0 t. Jnrrrn^rd l l»c lax seven tenths of one mtlt xnd added 
litnhaU'tit in su(hJ. 1 from one l.ntf to rulnj. 2. 
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♦Council review of County plans has been added to these powers 
r amendment during the 1971 session of the Minnesota Legislature 



ERIC/ 



Massachusetts Anti-Snob Zoning Law 
of 1969 

40B Mass. Gen. Laws Ann. §§20-23. 



§19. Exchange of Information, etc., between District and Agencies 
and Political Subdivisions of Commonwealth* 

There shall be a mutual exchange lie! wren the commission and all 
agencies of the common wealth and of each political subdivision thereof 
within the district, of data, records, and information within their knowl- 
edge and control pertaining to the district, or to parts thereof which 
may be required for the preparation of programs designed to achieve 
the purposes of this chapter. (Added by 1968, 663, approved July 18, 
1968, effective 90 days thereafter.) 

LOW AND MODFKATE INCOME HOUSING 

§ 20 . Definitions ind Construction of Terms. 

The following words, wherever used in this section and in ..ections 
twenty-one to twenty-three, inclusive, shall, unless a different meaning 
clearly appears from the context, have the following meanings: — 

"Low or moderate income housing", any housing subsidized by the 
federal or state government under any program to assist the con- 
struction of low or moderate income housing as defined in the applicable 
federal or state statute, whether built or operated by any public agency 
or any nonprofit or limited dividend organization. 

"Uneconomic", any condition brought about by any single factor or 
combination of factors to the extent that it makes it impossible for a 
public agenc) or nonprofit organization to proceed in building or oper- 
ating low or moderate income housing without financial loss, or for a 
limited dividend organization to proceed and still realize a reasonable 
return in building or operating <ucli housing within the limitations set 
by the subsidizing agency of government on the size or character of 
the development or on the amount or nature of the subsidy or on the 
tenants, rentals and income permissible, and w ithout substantially chang- 
ing the rent levels and units sizes proposed by the public, nonprofit or 
limited dividend organizations. 

"Consistent with local needs", requirements and regulations shall be 
considered consistent with local needs if they arc reasonable in view of 
the regional need for low* and moderate income housing considered with 
the number of low* income persons in the city or town affected and the 
need to protect the health or safety of the occupants of the proposed 
housing or of the residents of the city or town, to promote better site 
and building design in relation to the surroundings, or to preserve open 
•paces, and if such requirements and regulations are applied as equally 
as possible to both subsidized and unsubsidized housing. Requirements 
or regulations shall be consistent with local needs when imposed by a 
board of zoning appeals after comprehensive hearing in a city or tow*n 
where (1) low or moderate income housing exists which is in excess 
of ten per cent of the housing units reported in the latest decennial 
census of the city or town or on sites comprising one and one half 
per cent or more of the total land area zoned for residential, commercial 
or industrial use or (2) the application before the board would result 
In the commencement of construction of such housing on sites com- 
prising more than three tenths of one per cent of such land area or 
ten acres, whichever is larger, in any one calendar year; provided, 
however, that land area owned by the United States, the commonwealth 
or any political subdivision thereof, the metropolitan district commission 
or any public authority shall be excluded from the total laud area 
referred to above when making such determination of consistency with 
local needs. 

"Local Hoard**, any towtf or city hoard of survey, board of health, board 
of subdivision control appeals, planning hoard, building inspector or the 
officer or board having supervision of the construction of buildings or 
the power of enforcing municipal building law's, or city council or 
board of selectmen. (Added by 1969. 774, § l, approved August 23, 
1969, effective 90 days (hereafter.) 

Editorial Note— 

Scclion 3 of l hi- amending act provides as follow*: 

Section 3. The provisions of ihis aci are severable and. if any provision shall 
be held uitconsiitntion.il by any court of compctcnl jurisdiction, the decision of 
such court shall not atTect or Impair any of the remaining provisions. 



§21. Proceedings Before Board of Zoning Appeals on Comprehensive 
Application to Build Housing, etc. 

Any public agency or limited dividend or nonprofit organization pro- 
posing to build low or moderate income housing may submit to the board 
of appeals, established under section fuiirtccn of chapter forty A, a 
single application to build such housing in lien of separate applications 
to the applicable local boards. The board of appeals shall forthwith 
notify each such local hoard, as applicable, of the filing of such applica- 
tion by sending a copy thereof to such local boards for their recommenda- 
tions *nd shall, within thirty days of the receipt of such application, 
hold a public hearing on the same. The board of appeals shall request 
the appearance at said hearing of such representatives of Said local 
boards as arc deemed necessary or helpful in making its decision upon 
such application and shall have the same power to issue permits or 
approvals as any local board or official who would otherwise act with 
respect to such application, including but not limited to the power to 
attach to said permit or approval conditions and requirements with re- 
spect to height, site plan, size or shape, or building materials as arc 
consistent u*ith the terms of this section. The board of appeals, in 
making its decision on said application, shall take into consideration the 
recommendations of the local boards and shall have the authority to 
use the testimony of consultants. The provisions of section seventeen 
of chapter forty A shall apply to all such hearings. The board of appeals 
shall render a decision, based upon a majority vote of Said board, within 
forty days aiter the terttdnatipu of the public hearing and. if favorable to 
the applicant, shall forthwith issue a comprehensive permit or approval. 
If said hearing is not convened or a decision is not rendered within the 
time allowed, unless the time has been extended by mutual agreement 
between the board and the applicant, the application shall be deemed 
to have been allowed and the comprehensive permit or approval shall 
forthwith issue. Any person aggrieved by the issuance of a compre- 
hensive permit or approval may appeal to the court as provided in 
section twenty-one of clrttptcr forty A. (Added by 1969, 77 4, § l, ap- 
proved August 23, 1969, effective 90 days thereafter.) 

§22. Review by Housing Appeals Committee of Denial or Conditional 
Grant of Application, etc. 

.Whenever an application filed under the provisions of section twenty- 
one is denied, or is granted with such Conditions and requirements as 
to make the building or operation of such housing uneconomic, the ap- 
plicant shall have the right to appeal to the housing appeals committee 
in the department of community affairs for a review of the same. Such 
appeal shall be taken within twenty days after the ‘date of the notice 
of the decision by the board of appeals by filing with said committee a 
statement of the prior proceedings and the reasons upon which the 
appeal is based. The committee shall forthwith notify the board of 
appeals of the filing of such petition for review and the latter shall, 
within ten days of the receipt of such notice, transmit a copy of its 
decision and tiie reasons therefor to the committee. Snch appeal shall 
be heard bv the committee within twenty days after receipt of the ap- 
plicant’s statement. A stenographic record of the proceedings shall be 
kept and the commitee shall render a written decision, based upon a 
majority vote, stating its findings of fact, its conclusions and the reasons 
therefor within thirty days after the termination of the hearing, unless 
such time shall have been extended by mutual agreement between the 
committee and the applicant. Snch decision may be reviewed in the 
superior court in accordance with the provisions of chapter thirty A. 
(Added by 1969, 774, jj l, approved August 23, 1969, effective 90 days 
thereafter.) 
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$ 23 . Limitation on Issues Before Housing Appeals Committee; Find- 
In g»; Enforcement of Orders, etc. 

The hearing by the hunting appeals committee in the department of 
community affairs shall he limited to tlu* issue uf whether, in the case of 
the denial of an application, the decision of the board of appeals was 
reasonable and consistent with local needs and. in the case of an ap- 
proval of an application with conditions and requirements imposed, 
whether such conditions and requirements make the construction or 
operation of such housing uneconomic and whether they arc consistent 
with local needs. If the committee finds, in the ca*e of a denial, that 
the decision of the hoard of appeals was unreasonable and not consistent 
with local needs, it shall vacate such decision and shall direct the board 
to issue a comprehensive permit or approval to the applicant. If the 
committee finds, in the ease of an approval with conditions and re* 
quiretnents imposed, that the decision of the board makes the building 
or operation of such housing uneconomic and is not consistent with 
local needs, it shall order such board to modify or remove any such 
condition or requirement so as to make the proposal no longer un- 
economic and to issue any necessary permit or approval: provided, how- 
ever, that the committee shall not issue any order that would permit 
the building or operation of such housing in accordance with standards 
less safe than the applicable building and site plan requirements of 
the federal Housing Administration or the Massachusetts Housing Fi- 
nance Agency, whichever agency is financially assisting such housing. 
Decisions or conditions and rrquirements imposed by a board of ap- 
peals that arc consistent with local needs shall not be vacated, modified 
or removed by the committee notwithstanding that such decisions or 
conditions and requirements have the effect of making the applicant's 
proposal uneconomic. 

The housing appeals committee or the petitioner shall have the power 
to enforce the orders of the committee at law or in equity in the superior 
court. The board of appeals shall carry out the order of the hearing 
appeals committee within thirty days of its entry and ( upon failure to do 
so, the order of said committee shall, for all purposes, be deemed to be 
the action of said board, unless the petitioner consents to a different 
decision or order by such board. (Added by 1969, 774, § 1, approved 
August 23, 1969, effective 90 days thereafter.) 
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ARTICLE «. 81TB LOCATION OF DEVELOPMENT 
(1910. c. Ml, g *) 



Sec. 481. Finding* and purpose 

The Legislature finds thnt the economic and social wellbeing of the citizen!! of 
the State of Maine depend upon the location of commercial and industrial devel- 
opments with respect to the natural environment of the State; that many de- 
velopments because of their size and nature are capable of causing irreparable 
damage to the people and the environment in their surroundings: that the loca- 
tion of such developments Is too Important to be left only to the determination 
of the owner* of such developments; and that discretion must be vested in state 
authority to regulate the location of development* which may substantially tif- 
fed environment. 

The purpose of this subehaptcr ta to provide n flexible nnd pmcticul means by 
which the State, acting through the Environmental Improvement Commission. 
In consultation with appropriate stale agencies, may exercise the police power 
of the State to control the location of those developments substantially aiY.ict- 
Ing local environment In order to insure that such developments wilt be located 
In a manner which will have a minimal adverse impact on the natural environ- 
ment of their surroundings. 



See. 482. Definitions 

As used In this aubchaptcr: 

1. Commission. "Commission*' means the Environmental Improvement Com- 
mission. 

2. Development which m;iy substantially affect environment. “Development 
which may substantially affect environment'* means any commercial or indus- 
trial development which requires a license from the Environmental Improvement 
Commission, or which occupies a land area in excess of 20 acres, or which con- 
templates drilling for or excavating natural resource*, excluding borrow pit* for 
■and, fill or gravel, regulated by the State Highway Commission and pita of lers 
than 5 acres, or which occupies on a single parcel a structure or structures in 
excess of a ground area of CO.OOO square feel. 

3. Natural environment of a locality. “Natural environment of a locality*' in- 
cludes the character) quality and uses of land, air and waters in the area HUely 
to be affected by such development, nnd the degree to which such land, air and 
watrs are free from non-naturnlly occurring contamination. 

4. Person. -'Person'' means nny person, firm, corporation or other legal 
entity. 



See. 483. No tlflrntlon required 

Any person Intending to construct or operate a development which may sub- 
atnntlnlly affect loral environment shall, before commencing construction or op- 
eration, notify the Commission in writing of his intent nnd of the nature and 
location of such development. The Commission shall within 14 days of receipt 
of such notification, either approve the proposed location or schedule a hearing 
thereon in the manner hereinafter provided. 



3. No adverse affect on natural environment. Thi: propped development h- 
made adequate provision for filling Unclf harmoniously into the existing nalur 
environment .-inn will not udvcrnciy affect exuding us..*, r.ecnlc character, no 
ural sources or property values in the municipality or in adjoining munlcip; 
Hies. 

4. Roil typos. Tim proposed development will be built on soil types which a 
suitable to the nature of u.e undertaking. 

1070, C. 071, 5 2 

In cniio of a permanently installed power generating facility of more thi 
1,000 kilowatts or a transmission line carrying 120 hi I o volts or more propo.s. 
to be erected within this State by nn oicctr.enl company or con. panics, the pr 
posed development, In addition to meeting the requirements of subsections 1 
4. r-hall also have been approved by the Public Utilities Commission under Tit 
3D, section 13-A. 

1071, C. 47G, 5 2. 

At lu\. riii ., h held under this section the burden .'.hall be upon the pcr.'nn pr 
posing the development, to affirmatively deni oast rate to the Commission tl 
each of tPe criteria for approval listed in the preceding paragraphs have hie 
met, and tunt the public's health, safety and general welfare will be adequate* 
protected. 

A complete verbatim trurmcript shall be made- of all hrarings held pur.suai 
to this lection. 

1070, C. D7I, $2; 1071, C. 2 GG. § 5. 

Within 4!» day;; after he Commission adjourns any hearing hen.* ir.>r tl.h sc» 
lion, it shall make finding:; oi fact and issue an order ... . *.v*irg pc 

mission to the perron ,»?vp.-?.;ng such development to urn r:.ut . .• r.*t* t! 
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1070 , C. D 71 . 5 2 . 



See. ,Sdl (2.. Purl) lie .i.i.g 

\\ nc never the i (i.i.mu otiii is sequitvu ur empowLied to 
piimiant to M»y , uv....*«n ol law. sueli Hearings may in* hel . . 

by He con; a;:., am. i.r ;.y nny numbm* o.' t:,.» mtnn«its. n <». 

en.pb.^ e or »v;*n •••;.»,» live of the to.’i.l.i:. as tin* »• .. 

mine, if th- henna,: .s conducted by .< Mr. tn* conn;.,'. ■«:,*•; .. r . 
pluyie ur representative, Mich c*.ir*inis. .-.r- e. .ploy.- ■ . .-•• ; ... 

report h:s finu.i: fact and coneh.Mr.a:. u.c* con ... • •.» .* 

tr..nsLupt of the hi-Ui.ng nnd all exhibits. . .;cn fim.i.i, . 

•sion.s .sn.ill o--run»c ,» part of record. Th*-* coitiu..:.sion ■. .* a , , 

findings or ctmcim.onx when acting i;,.*or. uuUi record, a*. ... ... 

action. Issue Mich aiders and make such decision* as if it lu.u i 

ducted the hearing itself. 

1971 . C. 414 . 



See, 484. Hearings; order*: construction suspended 

In the event thnt the Commission determines to hold a hearing on a notifica- 
tion submitted to it pursuant to section 4S3, it rhntl hold such hearing within 30 
days of such determination, and shall cause notice of the date, time nud place 
thereof to be giv^n to the prison intending the development and in addifion shall 
give puhlic notice thereof by causing such notice to hr published tn some news- 
paper of general circulation in the proposed locality, or if none. In the state 
paper; the (late of the first publication to be at least 10, and the last publication 
to be at least 3, days before the dntc of the hearing. 

At such hearing the Commission shnll solicit nnd receive testimony to deter- 
mine whether surh development will in fnct substantially nfiert the environ- 
ment or pose a threat to the public'* henlth, safety or general welfare. 

The Commission shnll approve a development proposal whenever it finds that: 

1. Financial capacity. The proposed development has the financial capacity 
and technical ability to meet state air nnd water pollution control standards, has 
mndc sdequate provision for solid waste disposal, the control of offensive ouor.s, 
and the securing and maintenance of sufficient and healthful water supplier*. 

2. Traffic movement, Tho proposed development has made adequate provi- 
sion for loading, parking and trnfflc movement from tho development area onto 

public roads. 



See. 4 <m. Failure to nutiry Commission; Im.i.-ing; Lnjunriimis; nril**?-. 

The Comiim.Mt.n may ;it nny time with »v/.p.*« t to ; y *m .. *. i, . 
nicnccd construction or operation of any c’.cv . ,.-mmt w.tiuu. . . : 

fied the Coir.m:.ssh.n pursuant to .scctioi. •!*.:.. .-cheduD* .tin. 
hearing, iq the mantlet’ provided by section 4Si v. ,;h respect such o. . .. 

The Commission in-.y . c;,u**st the AUm f. •>' General to enpiin any pc. *.*, ■ . 

has coiiinirr.Ci*.! tuii.-.r-.i t i«>n or operation of .iny development u.: ;,v. : 

first no titled the Cm**;., .,i*n pursuant tu section 4b3. from further « .• ■. 
or operation pending m.*!i i.caritig ar.d order. Within 30 days of such request tin 
Attorney General .shall bring an appropriate civil action. 

In the event that the Commission .shall iijuu? an order, denying a pcrsmi com 
nicncing con struct, hi nr operation of nny development without first having r.o 
lifted the Cnmnur-.o;; pursuant to section permission to continue M.cli con i 

s traction or <*p u may further order sm.h person to restore t )u\’fi ren nf 

fcctcd by such . or;.;: r*:* or operation to its condition prior thereto or as nca; 
as may be to the s;, u-f. uVui.n of the Commission. 
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See* 4M, Enforcement 

AM orders Issued by the Commission under this subchnpter shall bo enforced 
by the Attorney General. If compliance with nny order of the Commission Is not 
had within the time period therein specified, the Commission shall immediately 
notify the Attorney General of this fact. Within 30 days thereafter the Attor- 
ney General shall bring nn appropriate civil action designed to secure compli- 
ance with such order. 



See. 487. Judicial review 

Any person, with respect to whoso development the Commission has issued 
an order after hearing pursuant to section 484 may within 30 days after notice 
of »uch order, appeal therefrom to the Supreme Judicial Court. Notice of such 
appeal shall be given by the appellant to the Commission, 'lire proceedings ahnlt 
not be «lc novo. lie view shall be limited to the record of the hearing before and 
the order of the Commission. The court shall decide whether the Commission 
acted regularly and within the scope of ita authority, and whether the order la 
supported by substantial evidence, and on the basis of such decision may tntar 
Judgment affirming or nullifying such determination. 



g 488. Applicability 

This subchnpter shall not apply to ony development In existence or in posses- 
sion of applicable state or local licenses to operate or under construction on 
Jnnuary 1, lh70 or to nny development the construction and operation of which 
hns been specifically authorized by the Legislature prior to the effective da to 
hereof, or to public service corporation transmission lines except transmission 
lines carrying 120 kilovolts or more. 

1071, C 071. | 3; 1071. C 478, | 3. 
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Jones Act of 1963 
130 Mass. Gen. Laws Ann. 



§ 27 A. Removal, Filling and Dredging of Certain Areas Bordering on 
Coastal Waters of Commonwealth. 

No person shall remove, till or dredge any bank, flat, marsh, meadow 
or swamp bordering on coastal waters without written notice of Ids 
intention to so remove, till or dredge to the board of selectmen in a town 
or to the appropriate licensing authority in a city, to the state depart* 
ment of public works, and to the director of marine fisheries. Said 
notice shall be sent by registered mail at least fourteen days prior to 
any such removing, filling or dredging. The selectmen or, in the case 
of a city, the licensing authority, shall hold a hearing on said proposal, 
within ten days of the receipt of said notice, and shall notify by mail 
the person intending to do such removing, filling or dredging, the depart- 
ment of public works and the director, of die time and place of said 
hearing. The selectmen or licensing authority, as the ease may be. 
may recommend the installation of such bulkheads, barriers or other 
protective measures as may protect the public interest. If the depart- 
ment of public works finds that such proposed removing, filling or dredg- 
ing would violate the provisions of sections thirty and thfrty A of 
chapter ninety-one, it shall proceed to enforce the provisions of said 
sections. If the area on which the proposed wor! to be done contains 
shellfish or is necessary to protect marine fi>licric*. the said director 
may impose such conditions on said proposed work as lie may deter- 
mine necessary to protect such shellfish or marine fisheries, and. work 
shall be done iubjcct thereto. 

Whoever violates any provision of this section shall be punished 
by m fine of not more than one hundred dollars or by imprisonment 
(or not more than si* mouths, or buih, and the superior court shall 
have jurisdiction in equity to restrain a continuing violation of this 
section. 

This section shall not affect or regulate the ordinary and usual work 
of any mosquito control project operating under chapter two hundred 
and fifty-two, or under the provisions of a special act. (1963, 426, 
approved May 22, 1963, effective by act of Governor, May 22, 1963.) 



Hatch Act of 1965 
131 Mass. Gen. Laws Ann. 



§ 40 . Protection of Flood Plains. 

A person shall not remove, fill or dredge any bank, flat, marsh, meadow 
or swamp bordering on any inland waters without filing written notice 
of his intention to so remove, rill or dredge, including such plans as 
may be necessary to describe such proposed activity, with the board 
of selectmen in a town or the mayor of a city, ami with the state 
departments of public works and natural resources. Such notice shall 
be sent by registered mail at least thirty days prior to any such removing, 
filling or dredging. The selectmen or mayor, as the ease may be, shall 
hold a public hearing on said proposal within fourteen days of the re- 
ceipt of said notice, and shall notify by mail the person intending to 
do such removing, filling or dredging, and the said state departments 
of the time and place of said hearing. The selectmen or mayor may 
recommend such protective measures as may protect the public interest. 
The selectmen or mayor, within seven days thereafter, shall transmit 
such recommendations to the commissioner of natural resources, hut 
the failure to do so shall not delay the issuance of an order hy the 
commissioner. The department of public works shall determine whether 
the proposed activity would violate any provisions of chapter ninety-one 
and shall take such action as may he necessary to enforce such pro vi- 
rions. If the area on which the proposed work is to be done is deter- 
mined by the department of natural resources to be essential to public 



or private water supply or to proper Hood control, the department shall 
by written order signed by the commissioner impose such conditions 
as may be necessary to protect the interests described herein, and the 
work shall be done in accordance therewith. The provisions of this 
section shall not apply to areas established hy the water resources com- 
mission as flood plain zones. Land used for agricultural purposes shall 
be exempt from the provisions of this section. The provisions oi this 
section shall not apply to any work done under the provisions of clause 
(36) of section five of chapter forty) chapter two hundred and fifty-two, 
or any special act. The provisions of this section shall not apply to 
inland wetlands which are subject to an order adopted under section 
forty A, nor to inland wetlands immediately contiguous thereto unless 
such contiguous wetlands had been subject to such an order which was 
thereafter revoked by reason of the objection of .the owner. The com- 
missioner may, by rule or regulation, exempt from this section such other 
use as he may deem not inconsistent with the purposes of this section. 
The superior court shall have jurisdiction in equity to restrain a con- 
tinuing violation of this section. (Added by 1967, S02, § 1, approved 
Dec. 20, 1967, effective, by act of Governor, Dec. 21. 1967; amended by 
1968, 444, §2, approved June 26, 1968, effective 90 days thereafter.) 

Coastal wetlands Act of 1965 
130 Mass. Gen. Laws Ann. 

§ 105 . Protection of Coastal Wetlands. 

The commissioner, with the approval of the board of natural re- 
sources, may from time to time, for the purpose of piomoting the 
public safety, health and welfare, and protecting public and private 
property, wildlife and marine fisheries, adopt, amend, modify or repeal 
orders regulating, restricting or prohibiting dredging, filling, removing 
or otherwise altering, or polluting, coastal wetlands. In this section the 
term “coastal wetlands" shall mean any bank, marsh, swamp, meadow, 
flat or other low land subject io tidal action or coastal storm flowage 
and such contiguous laud as the commissioner reasonably deems neces- 
sary to atlect by any such order in carrying out the purposes of this 
section. 

The commissioner shall, before adopting, amending, modifying or 
repealing any such order, hold a public hearing thereon in the munici- 
pality in which the coastal wetlands to be affected arc located, giving 
notice thereof to the state reclamation board, the department of public 
works and each assessed owner of such wetlands by mail at least twenty- 
one days prior thereto. 

Upon the adoption of any such order or any order amending, modifying 
or repealing the same, the commissioner shall cause a copy thereof, 
^together with a plan of the lauds affected and a list of the assessed owners 
of such lands, to he recorded in the proper registry of deeds or, if such 
lands arc registered, in the registry district of the land court, and shall 
mail a copy of such order and plan to each assessed owner of such lands 
affected thereby. Such orders shall not be subject to the provisions of 
chapter one hundred and eiglity-fonr. Any person who violates any 
such order shall be punished by a fine of not less than ten nor more than 
fifty dollars, or by imprisonment for not more than one month, or by 
both such fine and imprisonment. 

The superior court shall have jurisdiction in equity to restrain viola- 
tions of such orders. 

Any person having a recorded interest in land affected by .any such 
order, may, within ninety days after receiving notice thereof,'' petition 
the superior court to determine whether snch order so restricts the use 
of his property as to deprive him of the practical uses thereof and is 
therefore an unreasonable exercise ot the police power heeause the order 
constitutes the equivalent of a taking without compensation. If the 
court finds the order to be an unreasonable exercise of the police power, 
as aforesaid, the court shall enter a finding that such order shall not 
apply to the land of the petitioner; provided, however, that such finding 
shall not affect any other land than that of the petitioner. The commis- 
sioner shall cause a copy of such finding to be recorded forthwith in the 
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proper registry of deeds or, if the land is registered, in the registry 
district of t!ic land court. The method provided in this paragraph for 
the determination of the issue of whether any such order constitutes a 
taking without compensation shall he exclusive, and such issue shall 
not be determined in any other proceeding, nor shall any person have a 
right to petition for the assessment of damages under chapter seventy- 
nine by reason of the adoption of any such order. 

The department may, after a finding has been entered that such 
order shall not apply to certain land as provided in the preceding para- 
graph, take the fee or any lesser interest in such land in the name of 
the commonwealth by eminent domain under the provisions of chapter 
aeventy-nine and hold the same for the purposes set forth in this section. 

No action by the commissioner or the department under this section 
shall prohibit, restrict or impair the exercise or performance of the 
powers and duties conferred or imposed by law on the department of 
public works, the state reclamation board or any mosquito control or 
other project operating under or authorized by chapter two hundred and 
fifty-two. 

No order adopted hereunder shall apply to any area under the control 
of the metropolitan district commission. (Added by 1965, 768, § 1, 
approved, with emergency preamble, Nov. 23. 1965.). 



Inland Wetlands Act of 1968 
131 Mass. Gen. Laws Ann. 

§ 40A. Protection of Inland Wetlands, 

The commissioner of natural resources,* with the approval of the 
board of natural resources, may from time to time, for the purpose of 
promoting the public safety, health and welfare, and protecting public 
and private property, wildlife, fisheries, water resources, flood plain 
areas and agriculture, adopt, amend or repeal orders regulating, restrict* 
ing or prohibiting dredging, filling, removing or otherwise altering or 
polluting inland wetlands. In this section the term “inland wetlands” 
shall mean any marsh or swamp bordering on inland waters or that 
portion of any bank which touches any inland waters, or any marsh or 
swamp subject to flooding by fresh water. 

The commissioner shall, before adopting any such order, hold a public 
hearing thereon in the city or town in which the inland wetlands to be 
affected are located, giving notice thereof to the state reclamation hoard, 
the department of public works, the department of public health, the 
metropolitan district commission, the selectmen, conservation commis- 
sioners and assessors of each such town, the mayor, city council, con- 
servation commissioners and assessors of each such city, and each 
assessed owner of such wetlands by certified mail at least twenty-one 
days prior thereto: For the purposes of this section the person to whom 
the land was assessed in the last preceding annual tax levy shall be 
deemed to be t lie assessed owner thereoi, and the notice shall be ad- 
dressed in the same manner as the notice of such tax levy, unless a differ- 
ent owner or a different address is known by the commissioner to be the 
correct one in which case the notice shall be so addressed. No order shall 
be adopted unless and until it is approved by the selectmen or city council 
of the town or city in which said wetlands are located; provided that 
if the selectmen or the city council fail to approve or disapprove such 
proposed order within thirty days after receipt of a written request from 
the commissioner such order shall be deemed to have heen approved; 
and provided further, ’that if such order is so disapproved the commis- 
sioner may, after the expiration of one year from the date of such dis- 
approval, adopt such order. 

Upon the adoption of any such oiucr or any order amending or re- 
pealing the same, the commissioner shall cause a copy thereof, together 
with a plan of the lauds affected and a list of the assessed owners of 
such lands, to be recorded in the registry of deeds or the office of the 
assistant recorder for the district wherein the land lies, and shall send 



by certified mail a copy of such order and plan to each assessed owner 
of land affected and to the clerk and board of assessors of each city or 
town in which the land is located. Such order shall not lie subject to 
ihe provisions of chapter one hundred and eighty-four. The superior 
court shall have jurisdiction in equity to enforce, and remedy violations 
of, such orders. 

Any person having, at the time of said recording, a recorded interest 
in land subject to the order may. within ninety days of receiving notice 
thereof, object to the order by applying to the department by certified 
mail to amend or repeal the order in so far as it applies to his interest or 
to purchase all or part of his interest. An heir, devisee or the personal 
representative of any person who had at the time of his death a right 
to apply may exercise said deceased person's right within ninety days 
of receiving notice of such order. The commissioner shall, within ninety 
days of receiving any such objections, repeal the order in sn far as it 
applies to any such, interest in land to which the applicant demonstrates 
that he has title unless the commissioner to the satisfaction of the appli- 
cant amends the order or purchases all or part of the applicant’s in- 
terest therein. In addition to all other remedies the applicant shall have 
a right to appeal under the provisions of section fourteen of chapter 
thirty A any adverse determination of title by the commissioner. The 
method provided in this paragraph for objecting to an order shall be 
exclusive and the validity of any order adopted hereunder shall not be 
contested in any other proceeding or by any other person. No person 
shall have a right to petition for damages by reason of any such order; 
provided, however, that if there is a taking by eminent domain as here- 
inafter provided, he may recover damages under chapter seventy-nine. 

No such order shall prohibit, restrict or regulate the use or improve- 
ment of land or water for agricultural purposes without the written 
consent of the owner, provided, however, that any subsequent nonagri* 
cultural use of land which was filled or drained for agricultural pur- 
poses at a time when said land was subject to an order under this 
section may be regulated, restricted or prohibited by such order. N T n 
such order shall prohibit, restrict or regulate the exercise or perform- 
ance of the powers and duties conferred or imposed by law upon the 
department of public health, the department of public works, the metro- 
politan district commission, the division of fisheries and game, the 
Massachusetts aeronautics commission, or the state reclamation board, 
or any mosquito control or other project operating under or authorized 
by chapter two hundred ai.4 fifty-two. If after following the pro- 
cedures hereinbefore set forth, no such order lias become effective as 
to any particular land or interest therein, the department may, subject 
to a specific appropriation for the purpose, take such land or interest 
therein by eminent domain, or may acquire the same by purchase, gift 
or otherwise. Awards of damages, expenses of acquisition of land and 
water, and expenses incidental thereto and to the preparation of map? 
and plans of the lands to be affected, to the holding of hearings, and 
to the adoption and recording of orders, as provided ill this section, 
may be paid out of funds made available for the purpose of section 
three of chapter one hundred and thirty-two A. 

The exercise of the power of eminent domain under the provisions 
.»{ this section shall be subject to the approval of the board of natural 
resources, the governor and the executive council. (Added by I96S, 444, 
$ 1, approved June 26, 1968, effective 90 days thereafter.) 
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Wisconsin Shore land Zoning Law 



Wis. Stat. 



59,971 Zoning of shorelands on naviga- 

bta waters, (1) To effect the purpose* of s. 

144.26 and to promote the public health, safety 
and general welfare, counties may, by ordi- 
nance enacted separately from ordinances pur- 
suant to s. 59.97, zone all lands (referred to 
herein as shorelands) in their unincorporated 
areas within the following distances from the 
normal high-water elevation of navigable wa- 
ters as defined in s. 144.2b (2) (d); 1,000 feet 
from a lake, pond or flow age; 300 feet from a 
river or stream or to the landward side of the 
flood plain, whichever distance is greater. If the 
navigable water is a glacial pothole lake, the 
distance shall be measured from the high water- 
mark thereof. 

(2) (a) Except as otherw ise specified, all provi- 
sions of s. 59.97 apply to ordinances and their 
amendments enacted under this section, but 
they shall not require approval or be subject to 
disapproval by any town or town board. 

(b) If an existing town ordnance rotating to 
shorelands is more restrictive than an ordinance 
liter enacted under this section affecting the 
same shorelands, it continues as a town ordi- 
nance in all respects to the extent of the greater 
restrictions, but not otherwise. 

(c) Ordinances enacted under this section 
shall accord and be consistent with any compre- 
hensive zoning plan or general zoning ordinance 
applicable to the enacting counties, so far as 
practicable. 

(3) All powers granted to a county under s. 
236.45 may be exercised by it with respect to 
shorelands, but it must have or provide a plan- 
ning agency as defined in s. 236.02 (I). 

(4) (a) Section 66.30 applies to this section, 
except that for the purposes of this section any 
agreement under s. 66.30 shall be effected by 
ordinance. If the municipalities as defined in s. 

144.26 are served by a regional planning com- 
mission under s. 66.945, the commission may, 
with its consent, be empowered by the ordinance 
of agreement to administer each ordinance en- 
acted hereunder throughout its enacting munici- 
pality, whether or not the area otherwise served 
by the commission includes all of that munici- 
pality. ' 

(b) Variances and appeals regarding shore- 
lands within a county are for the board of adjust- 
ment for that county under s. 59.99, and ih<* 
procedures of that section apply. 

(5) An ordinance enacted under this section 
supersedes all provisions of an ordinance en- 
acted under s. 59.97 that relate to shorelands. 

, (6) If any county does not adopt an ordinance 
bfJanuary 1. 1963, or if the department of natu- 
ral resources, after norice and hearing, deter- 
mines that a county has adepted in ordinance 
which fails to meet reasonable minimum stand- 
ards in accomplishing the sltoreland protection 
objectives of s. 144.26 (1), the department of 
natural resources shall adopt such an ordinance. 
As far as possible, s. 87,30 shall apply to this 
subsection. 



Ann. Ch. 59.971, 144.26 (Supp. 1970) 



144.26 Navigable waters protection law, 

(I) To aid in the fulfillment of the state's role as 
trustee of its navigable waters and to promote 
public health, safely, convenience and general 
welfare, it is declared to be in the public interest 
to make studies, establish policies, make plans 
and authorize municipal shorcland zoning regu-. 
Ulions for the efficient use, conservation, devel- 
opment and protection of this state’s water 
resources. The regulations shall relate to lands 
under, abutting or lying close to navigable wa- 
ters. The purposes of the regulations shall be to 
further the maintenance of safe and healthful 
conditions; prevent and control water pollution; 
protect spawning grounds, flsh and aquatic life; 
control building 5itcs, placement of structure 
and land uses and reserve shore cover and natu- 
ral beauty. 

(2) In this section, unless the context clearly 
requires otherwise; 

(a) **Subcommittee“ means the water subcom- 
mittee of the natural resources council of state 
agencies. 

(c) “Municipality” or “municipal" means a 
:ounty, village or city. 

(d) “Navigable water” or “navigable waters” 
means Lake Superior, Lake Michigan, all natu- 
ral inland lakes within Wisconsin and all 
streams, ponds, sloughs, (Towages and other wa- 
ters within the territorial limits of this state, in* 
eluding the Wisconsin portion of boundary 
waters, which are navigable under the laws of 
this state. 

(e) “Regulation” refers to ordinances enacted 
under ss. 59.971 and 62.23 (7) and means shorc- 
land subdivision and zoning regulations which 
include control of uses of lands under, abutting 
or lying close to navigable waters for the pur- 
poses spec i fled in sub. (1), pursuant to any of the 
zoning and subdivision control powers delegated 
by law to cities, villages and counties. 

(f) “Water resources,** where the term is used 
in reference to studies, plans, collection of publi- 
cations on water and inquiries about water, 
means all w ater whether in (lieair, on the earth's 
surfice or under the earth's surface. “Water re- 
sources** as used in connection with the rcgula- 
tory functions under this section means 
navigable waters. 

(g) ‘'Shorelands'' means the lands specified 
under par. (e) and s. 59.971 (1). 

(3) (a) The subcommittee shall serve in an ex 
officio advisory capacity to the department and 
provide a liaison function whereby the several 
state agencies may better co-ordinate their ac- 
tivities in managing and regulating water re- 
sources. 

(b) The department shall make studies, estab- 
lish policies and make plan s for the efficient use, 
conservation, development and protection of the 
state's water resources and; 

l.On the basis of these studies and plans make 
recommendations, through the subcommittee, 
to existing state agencies relative to their water 
resource activities. 

2. Locate and maintain information relating 
to the state's water resources. The department 
shill collect pertiueiit data available from state, 
regional and federal agencies, the university of 
Wisconsin, local units of government and other 
sources. 

3. Serve as 8 clearinghouse for information 
relating to water resources including referring 
citizens and local units of government to the 
appropriate sources for advice and assistance in 
connection with particular water use problems. 



(5) (a) The department shall prepare a com- 
prehensive plan as a guide for the application of 
municipal ordinances regulating navigable wa- 
ters and their shorelands as defined in this see- 
tipn for the preventive control of pollution. The 
plan shall be based on a use classification of 
navigable waters and their shorelands through- 
out the state or within counties and shall be 
governed by the following general standards: 

1. Domestic uses shall be generally preferred. 

2. Uses not inherently a source of pollution 
within an area shall be preferred over uses that 
are or may be a pollution source. 

3. Areas in which the existing or potential 
economic value of public, recreational or similar 
uses exceeds the existing or potential economic 
value of any other use shall be classified primar- 
ily on the basil of the higher economic use value. 

4. Use locations within an area tending to 
minimize the possibility of pollution shall be pre- 
ferred over use locations tending to increase that 
possibility, 

5. Use dispersions w ithin an area shall be pre- 
ferred over concentrations of uses or their undue 
proximity to each other. 

(b) The department shall apply to the plan the 
standards and criteria set forth in sub. (6). 

^ (6) Wit hin the purposes of sub. (1 ) the depart- 
ment shall prepare and provide to municipalities 
general recommended standards and criteria tor 
navigable water protection studies and planning 
ind for navigable water protection regulations 
ind their administration. Such standards and 
criteria shall give particular attention to safe and 
healthful conditions for the enjoyment of 
aquatic recreation; the demands of water triflic, 
boating and water sports; the capability of the 
water resource; requirements necessary to assure 
proper operation of septic tank disposal fields 
near navigable waters; building setbacks from 
the water, preservation of shore growth and 
cover; conservancy uses for low* iying lands; 
shorelxnd layout for residential and commercial 
development; suggested regulations and sugges- 
tions for the effective administration and en- 
forcement of such regulations. 

(7) The department, the municipalities and all 
state agencies shall mutually co-operate to ac- 
complish the objective of this section. To that 
end. the department shall consult with the gov- 
erning bodies of municipalities to secure volun- 
tary uniformity of regulations, so far as 
practicable, and shall extend all possible assist- 
ance therefor. 

(8) This section and s. 59.971 shall be con- 
strued together to accomplish the purposes and 
objective of this section. 

(9) Sections 30.50 to 30.80 ire not affected or 
superseded by this section. 

(10) A person aggrieved by an order or deci- 
sion of the department under this section may 
cause its review under ch. 227. 






r- ►** 




Executive Order No. 11371, 9/6/67, Water Resources Planning Act of 

as attended by Executive Ordejf No. 1965 

11528, 4/24/70 



New England River Basins Commission 



42 U.S.C. §§1962, ej:. seq . 



KXKCUTI VK nllMKIt NO. IlSTI 

0 , lucr. 52 I'M I, 12*13 

KSTAIIUNItMUNT OK NKW t.'NOt.AXH HIVKll VASINA COMMISSION 



Wlttr.KAa tl.»* Water lti > «nnrfv* I'lnn* 
nltiK Act (licrvlniidcr tn on Hie 

Art. 70 Slut. 911. 4.* 1I.S.C. 10*12 H 
rthU clmpl»*r| aiilliiirltrN tlx* l*r< l *Uli*nt to 
Orrlarc I lie «'f.|n1illtk|iiii«<nt <•( a rivrr l>n* 
■In Wfllrr mid rHnli*tl Intnl n*«"ttnTa 
roiomliolun when a f«t*i»*«t f»f midi it 
itnnmlMlwn Is mlilr»*»si*d In wrHIoir to 
tlio Water t:.*«in!ri a p<i Oimirll tin remit (tor 
referred to o» the Omni ill lijr His tlnvrr* 
nof of fl State uitliln wltli‘1) all or pnrt 
of tlie I i.*i hI » i or lanlua i-nucrriirtl are In* 
rated ai.d i.lion tiirli a I* con* 

currcd In It tlie Omtirll and i*jr not Ipm 
than otio*iialf nf (lie t*lal<** ultlilti wlilrli 
portion* of t lie tmklA nr t«ublnn earner tied 
•r« located : nnd 

WlirtKAR tlie Cnunrll, hr rrxultiU<Ht 
adopted 0 **I*'Ik.t 14, 11*17. cminirriil in 
tho rcqur»t of the Clmcrnor of the Slate 
of Mninc, at* Chairman of the New Hup* 
land Covernnr** Conference, mill dM ll*Mf 
rcrjocat tint tho I*rr«Mcnt ilri'lan! the r«* 
taLIUtimcnt of the New England ltlrer 
Ilaiina Omml.nlnn tinder the pViitiMnn* 
of »«l loo 201 of the Act (tills lection It 
and 

WttcnSAi the reottcul of the Coretnor 
of tho State of Maine and the r<*«<»luilnn 
of ti»e Council of Octohcr 11. 1W3. t*«v<*th- 
tr with written concurrence* It the (7m- 
ornora of tho Stale* of M.itur. New 
Hantpihlrr, Vermont. M.Hf**i*ltH*iit*. 
Cnnnertlcut. Wmdo Inland, and New 
York. ralUfjr the formal fc*iulri*tnent» uf 
•ectloo 201 of tho Act (thl* vcvllmili and 

Wttcr.raa It appear* tlint It wmilil he 
In the public Interest end In L'C|dnu 
with tho Intent of Cnncrvii to d<v1aro 
the talalilUlitncnt of auch • CotnmUilun j 

Now. Tiimrror.r. bjr virtue of tha 
authority vtaicd In me hy «ihiI«ii 20t ef 
the Act (tltla scetlnn) and •* I'rCildenl 
of the United Statci. It la ordered a* ful* 
Iowa : 

tertian t. New Rnifiml filter Hatlaa 
Camtnlaatan. It If hereby didar.J that 
the New line I a ti d River Panina Cuutinli* 
■Ion 1* eatabllshed under tho pri'Vlalum. 
•f Tltlo II of the Act [this •ubvtiaptcr). 

Bee. * t. Juriadlrtlan af Camntlaatan* 
It la hereby determined that the Jurladic* 
bcr*. and employed are liorchy author* 
l«i*d to perform nnd miti‘U«\ wit It re«|<eit 
to the Jurlhillctloo apcrlfled In *eetlon 2 
of llda order, the function.*. power*, and 
dnllea of auelt a Ciiiniitl«<*|on and of melt 
Chairman, metnlier*. ami einploJeeC re* 
apcctlvely. na aet out In Title If of llio 
Act (this inhchnptcrj. 

Hm. A Intrrnntlannl coord Inal lua. The 
Chairman nf the Conit,ilfn|,m I* here* 
by aitlltorl/cd nnd dirn-tcil tu refer in 
the Cooneil any innttera under omuldcra* 
thin hy the Coniml*»hin which nlnlo to 
tha areaa of lnlcrett or JurUithllua of 



th»n of the Xi*w Knpluml nicer Rrt*liti 
(hiiiitnUoliitt r-fiwrml to In ration I «»f 
llil* order (hereinafter r»*forr.*tl In ft* thn 

hliall e\li‘Ui| In tlm area of 

lb** M* New Knitlniid State.* uf Maine. 
Xi'W llaiitpahln*. Vermont. Mn*«it*ti<iwlt*» 
C**iim>nh'iit. and Rhmli* Island. l**gCtliiT 
with that portion of tin* Sta*** «f New 
Viirk within the dmlnacn ,ip*a *»f tho 
tl>Mi**n|MRle Ulcer. hut mhvIiViiII.c ea* 
e hnl but tlnwo pnrtlnna nf the State* *»f 
Vernmiii and MitsuitilmwIU within the 
drn In n re area of tlie Hudson I!|v»*r amt 
ovrliiillm* ol»«i that piirtlun of tin* Slide 
of Vermont within the drainer** area ef 
I.nko Champlain, In ncrurdanet* with the 
rc«|tiei*t uf the Governor nf the State nf 
Mditip, riimttrr.'d in by the C«ivi*r<i'>f* uf 
tin.* Ollu-r New Undo lid state* and New 
Ynrk. atid In aernnlatui* with the rea-iln* 
tetll nf the Council. 

See. S, Membership af rinunl«v|un, It 

I* lt**ri*liy deferniiurd thal, in aivordaneo 
with rn llon 202 uf the Art (aoi t Inn lOfl’h 
—1 of IMs title) the CuminUMnn «halt 
cotifial of the fi'IInwlny: 

(1) a Clialrman to he appointed hy tho 
Prealdrnt. 

(21 one ncndier frmn eaeh of the fot* 
IowIiir y.rlcrol depnrtir.ent* and aren* 
the: Pcpartnient of Apticulturc. Pciiart* 
ment of ih* Army. Mepartment of Coin* 
rnrri-v, pcpurtinetit nf llrnltlt. education 
find IVetfurc, lN*pirU;n*i.t <*f Knualtic 
nnd T’r!*an l»rvchipnie*it. Doj>art:itctd nf 
the Interior. Ficparliucut of Tr.uupnrla* 
tion. and rrderal I*invcr CiinnilMioii. 
each auch mcmlicr to I* appointed by 
the hc.id of each department nr Hide* 
prudent npenry he re|<rv!*euta, 

(31 one mrmlicr from each f*( the f*d* 
ii*w‘ltid State*: Ain Inc. New llaiiipahln*. 
Verumnt. Maaraclmsctt*. CutnivcllciiC 

Rhode Isiond, and New York, and 

(4) ona member from ea^h 1 utcratato 
accncy created hy an lidcratate c**nipatt 
tu which th« consent of Cuncrcf* Uaa 
hern plven and wlinac jurl*dicllon es* 
tool* tn Ilia water* of the area apcctfled 
In vtwildu 2. 

Sec. 4. Kimctlana ta U perferwed. 
Tlt« Commliiiuo and Its Chairman, mem* 
tho International Joint CnnmtMlnn. 

United Sta'ea and Canada. The Cm l hr 1 1 

■ halt ci .n an it on them matters a* ap* 
prnprlntc will* ttia lt«par|nii*nt of Ktato 
nnd tho International Joint C*«iniidaeton 
thrntiRh Ha United Statci Sc tlon for tha 
pitrpuv* of cnhanelnp Internal louol coordl- 
nation. 

Her. 4, ttrparllar ta tha Treahlrat. 

Tho Chalrittt*n of the Collin i Union ahall 
report t*» the president throuub tha 

Council. 

LttfPOH B. JOMNfOK 



KX ECt’TIVE OMDKR NO. IlSTI 
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See. t. JurUdletUa af Car^mlaalon. 

i s I It lx Inrchv determined 'Imt vhc lurin. 
lit lun uf the New Uneltnd l;iv**r Ihixdia 
Continl«d*>n rwerred in in m*» ibm 1 ot iht» 
order (Id-’iiiuatiur referred to nn liieCutn* 
miidoul thrll extend lu ait area rompoked 
■a fiill<m> : 

tl) The M?t** of Maine. 

(21 Tlie State ,if New Kaitipxhlve, 

43} The Mjie of Yiruiunt. nrludhu; 
that porth.u thereof uldcli I** within the 
drnluaiv nr*M r.f the liu.'x.m River and 
•acluilttiR nU*» Unit piwihm t l«r rent witieb 
la wit Id it liiu dm ilia pc arr.v of Lake Cliatn* 
plain, 

(4) The Sinti* of MnMarhiixrtt*. exelud* 
tnp tlud portion thereof v. !il«*h N within 
tin; dral.tix*** iimi <u the lln«l**itit River. 

431 The of Cmuwvtievit, 

JR) Tlie State of lltiodt* I*l;:tid. 

(7) (II That portion of th.» Mate of New 
York wlib’li i* vvrhin the ilr.ttnitLV area nf 
thn lloiiMitoi.ic I'lb'r. and ml that p,»r* 
lion nf l.oriL* Idiitid (rveliidliic N<*»r l„rk 
Cllyl 111 I ho State uf Nr w* Y,*rk wlth'li U 
within (he d rut Mu pi* nr*s of I.uiir l<*l.tnd 
Bound, and 

|H| l.iiiit: I^lond Snitud e\rrnt the |»nr. 
tlon I here, d wliii-h lle.i weM uf a line ra* 
lend.'il fr*»n the U.intircileiitcNew Vnrk 
lionmlnrc at t(,e northern xbore uf the 
Hiiiitul to tli** New York <?ity*Ssi*Miti 
Cuuuty hnmtilary at the tout hunt »hnre «f 
the hound. 

(hi *J'he ilrtertnlnatinn art forth Is 
•uh wet Urn (a) of t hlx arrtluu la inada In 



•ceordanea with the rei|tieat of tlif Com. 
tiitr ^t«m. and I* enuoiirrcd lit by tlie Water 
l(c»ciitrrt"f Council nnd by I lie Covcrnor* 
of tin* State* wlthlit lhe Jurisdiction uf the 
Coiiiinltfion, 

her. 3. Atemberahlp af CommUilan. It 
ia hercbe tietcrmlned. In netordnti«*e with 
acetion 2h2 of the Aet |«ivli*in luU*Jli— 1 uf 
I hi*, title), tint the Cotiiinimuuo ahall can* 
»l>t *4 Hie f<i||*»wtn2 : 

til * Cltairii.au to ha appointed by tha 
I’ffiilcnt, 

p-i one iin*iii)icr from each of the follow* 
hit; iv.icral <l**i*nilti:eiita and • crone* ; 

1 »i* part iiieti l nf Ai*i:nittnre. l<i*pn rime ill of 
the Army, |».*i :m iu.*«l of <**»iiiincr* M . l>e* 
part limit of It* nit h. i , *iiiril|nii, and WVI, 
fare, lhpartnient nt I|„iimiil* nnd t'rh.in 
lirvrlof meat. 1 «v|»t» rt : *mt oi the Interior, 
hcp-irttneut nf Tr.ittporlntmtt, Atomic 
JTurcv ( , ,ititiiil***|nn. nail 1‘,-ilernt Power 
t < Mpltiit.**iult, encp Mich itiriiii*er to to* ap- 
pointed by the hmnl *>| each ii**|inrtnivnt or 
iiiit**t*i tiilent nirriH v |k rriin*>om 

Ch i.i.i* iiti*inbrr from e«*i. uf %ue foUnw* 
Inc Slate*,: Manic. New llatoji ddre. Vvr* 
tiioiit. .Ma*«»ie|itiH4*it«, t’.ittitcviirut. Rhode 
Ulan, I, and New York, and 

(II niir member ir,*m iarh ItitrrMite 
Sireney crenlctl br nn ln>rr.iai«* eotmiHet 
to wtiirh the collar n t of i*iMmrc*«o b«<< Invn 
Cl veil and win,*,.* ;nn«dit ll».i» nti'iids to 
ttie watrrt of the area k|icvittrd tu aeitloa 

2 



SUBCIIAPTER I.— WATER RESOURCES COUNCIL 

§ 1962a. Establishment; rompA&Uion; other Federal agen- 
cy participation; designation ot Clmirman 
There is hereby established a Water Kcsotirces Council (herein 
nfter referred to as the "Cotinui") which sbaH be composed of the 
Secretary of the Interior, the Secretary of Agriculture, the S*.erc f ary 
of the Army, the Secretary of Health, Hdu nation, nnd WLlfare, and 
the Chairman of the Feiicnil Power Commission. The Chairman of 
the Council shall request the heads of other l ,% cd end agencies to par- 
ticipate with the Council when mutters affecting their responsi- 
bilities are considered by the Council. The Clir.innun of the Council 
shall be designated by the President. 

Pub.L. 60-80, Title I, § 101, July 22, 19G5, 79 Stat. 245. 

§ 1962a— 1. Fowcrs and duties 

The Council shall — 

(a) maintain a continuing study and prepare nn assessment 
biennially, or at such less frequent intervals ns the Council may 
determine, of the adequacy of supplies of water necessary to 
meet the water requirements in each water resource region in 
the United States and the national interest therein; and 

(b) maintain a continuing study of the relation of regional or 
river basin plans and programs to the requirements of larger 
regions of the Nation and of the adequacy of administrative and 
statutory means for the coordination of the water and related 
land resources policies and programs of the several Federal 
Sffencics; it shall appraise the adequacy of existing nnd pro- 
posed policies and programs to meet such requirements; and 
it shall make recommendations to the President with respect to 
Federal policies and programs. 

Pub.L. 89-80, Title I, § 102, July 22, 19G5, 79 Stat. 245. 

Historical Not* 

L*||ilallr« niatary* Fur Ipfililatlro I(HT» U.S.CoJc Con*, and Ailm.Ncwi, p. 
fclitorr and purpose of l’uh.L. frP-$o, sea 1021 . 



§ 1962a— 2. Establishment of principles, standards, and 

procedures for preparation of regional or 
river basin plans and Federal projects; re- 
vision of river basin planning commission 

plans 

The Council shall estnblish, after such consultation with other 
interested entities, both Federal and non-Fcdcral, as the Council may 
find appropriate, «nd with the approval of the President, principles, 
standards, and procedures for Federal participants in the prepara- 
tion of comprehensive regional or river basin plans nnd for the 
formulation mid evaluation of Federal water and related land re- 
sources projects. Such procedures may include provision for Council 
revision of plans for Federal projects intended to be pvoposed in any 
plan or revision thereof being prepared by a river basin planning 
commission. 

Pub.L. 89-80, Title I, § 103, July 22, 19G5, 79 Stat, 245. 



HUtorlcial Nota 



ftcaaavtle Kratwatlan at YVatrr HMAiirr* 
I'rujectat I»tt»»aU» af BttrtUrjr af 
TraMpartatlaa •• Council. lViri*|n|*nieiit 
of ■Unilardo att*) cntrrl.i for rrotiomlc 
«\ aluat Ion of watrr roiuurcc rrnjpcta bjr 
Cauncll ami Iwliislnn of SnTCtorr of 
Transportation on tl*c Council during 
raoildcratlon of matter* coiiwritltic tba 



narlcatioo f*nturci of water rcaourca 
project*. «»c Miction luTC(a) of Title 40, 
Traonportali'ia. 

IrcUlattre fllatiry* For trRHInllva 

MktMrjr mid |*iirpuae of Ptib.U F9-SO. ac# 
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§ 1962a— 3. Review of river basin commission plans; re- 

port to President and Congress 

Upon receipt of a plan or revision thereof from any river basin 
commission under the provisions of section 19R2b— 3(3) of this title, 
the Council shall review the plan or revision with special regard to— 

(1) the efficacy of such plan or revision in, achieving optimum 
use of the water and related land resources in the area involved; 

(2) the effect of tlie plan on the achievement of other pro- 
grams for the development of agricultural, urban, energy, in* 
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dus trial, recreation nl, fish and wildlife, and other resources of 
the entire Nation; and 

(3) the contributions which such plan or revision will make 
la obtaining the Nation's economic nnd social goais. 

Based on such review the Council shall — 

(t) formulate such recommendations as it deems desirable 
In the national interest; and 

(b) transmit its recommendations, together with the plan or 
revision of the river basin commission and the views, comments,* 
and recommendations with respect to such plan or revision sub* 
mitted by any Federal agency, Governor, interstate commission, 
or United States section of an international commission, to the 
President for his review and transmittal to the Congress with 
his recommendations in regard to authorization of Federal 
project*. 

Pub.L. 89-80, Title I. 3 104. July 22. 10G5. 79 Stat. 245. 

SUBCHAPTER II.— RIVER BASIN COMMISSIONS 

§ 1962b. Creation of commissions; powers and duties 

(a) The President is authorized to declare the establishment of 
a liver basin water and related land resources commission upon re- 
quest therefor by the Council, or request addressed to the Council by 
a State within which all or part of the basin or basins concerned are 
located if the request by the Council or by n State (I) defines the 
area, river basin, or group of related river basins for which a com- 
mission is requested, (2) is made in writing by the Governor or in 
such manner ns State law may provide, or by the Council, and (3) 
is concurred in by the Council and by not less than one-half of the 
States within which portions of the basin or basins concerned are 
located ami, in the event the Upper Colorado River Basin is involved; 
by at least three of the four States of Colorado, New Mexico, Utah, 
and Wyoming or. in the event the Columbia River Basin is involved, 
by at least three of the four States of Idaho, Montana, Oregon, and 
Washington. Such concurrences shall be in writing. 

(b) Each such commission for an area, river basin, or group of 
river basins shall, to the extent consistent with section 1902 — 1 of 
this title — 

(1) serve as the principal agency for the coordination of 
Federal, State, interstate, local and nongovernmental plans for 
the development of water and related land resources in its area, 
liver basin, or group of river basins; 

(2) prepare and keep up to date, to the extent practicable, a 

comprehensive, coordinated, joint plan for Federal, State, in- 
terstate, local and nongovernmental development of water and 
related resources: Provided, That the plan shall include an 

evaluation of all reasonable alternative means of achieving opti- 
mum development of water nnd related land resources of the 
basin or basins, and it may be prepared in stages, including 
recommendations with respect to individual projects; 

(3) recommend long-range schedules of priorities for the col- 
lection and analysis of bnnic data and for investigation, plan- 
ning, and construction of projects; and 

(4) foster nnd undertake such studies of water and related 
land resources problems in its area, river basin, or group of 
river basins as arc necessary in the preparation of the plan de- 
scribed in clause (2) of this subsection. 

Pub.L. 89-80, Title II, § 201, July 22, 19G3, 79 Stat. 246. 

§ 1962b — 1. Membership of commissions; appointment of 

chairman 

Each river basin commission shall be composed of members ap- 
pointed as follows: 

(a) A chairman appointed by the President who shall also serve as 
chairman nnd coordinating officer of the Federal members of the 
commission and who shall represent the Federal Government in Fed- 
eral-State relations on the commission and who shall not, during the 
period of his service on the commission, hold any o£ltSV position as 
an officer or employee of the United States, except as a retired of- 
ficer or retired civilian employee of the Federal Government; 

(b) One member from each Federal department or independent 
agency determined by the President to have a substantial interest 
in the work to be undertaken by the commission, such member to be 
appointed by the head of such department or independent agency and 
to serve as the representative of such dopartihent or independent 
agency; 



(c) One member from each State which lies wholly or partially 
within the area, river basin, or group of river basins for which the 
commission is established, and the appointment of each such member 
ahall be made in accordance with the laws of the State which he 
represents. In the absence of governing provisions of State law, 
such State members shall be appointed nnd serve at the pleasure of 
the Governor; 

(d) One member appointed by any interstate agency created by 
an interstate compact to which the consent of Congress has been 
given, and whose jurisdiction extends to the waters of the area, river 
basin, or group of river basins for which the river basin commission 
is created ; 

(e) When deemed appropriate by the President, one member, who 
ahall be appointed by the President, from the United States section of 
any international commission created by a treaty to which the con- 
tent of the Senate has been given, nnd whose jurisdiction extends to 
the waters of the area, river basin, or group of liver basins for which 
the river basin commission is established. 

Pub.L. 89-80, Title II, § 202, July 22, 19G5, 79 Stat. 247. 
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§ 1962b — 2. Organization of commissions — Commence* 

ment of functions; transfer of property, as- 
sets, and records upon termination of com- 
mission; availability of studies, data, and 
other materials to participants 

(a) Each river basin commission shall organize for the perform- 
ance of its functions within ninety days after the President shall 
have declared the establishment of such commission, subject to the 
availability of funds for carrying on its work. A commission shall 
terminate upon decision of the Council or agreement of a majority 
Of the States composing the commission. Upon such termination, 
all property, assets, and records of the commission shall thereafter 
be turned over to such agencies of the United States and the par- 
ticipating States as shall be appropriate in the circumstances: 
Provided, That studies, data, and other materials useful in water nnd 
related land resources planning to any of the participants shall be 
kept freely available to all s'dch participants. 

Vice (hilraiil State clecdaat State rcprcacBtatlo* 

(b) State members of each commission shall elect a vice chair- 
man, who shall sene also as chairman and coordinating officer of 
the State members of the commission and who shall represent the 
State governments in Federal-State relations on the commission. 

iMaulcal alteraatra far rhnlraua aaS vice rfcalraiaa 

(c) Vacancies in a commission shall not affect its powers but shall 
be filled in the same manner in which the original appointments were 
made: Provided, That the chairman and vice chairman may desig- 
nate alternates to act for them during temporary absences- 

Cmmuvi airnWrt an Uiurn npaarf Halites far Inrflrfdual vlcwal 
recant k pimlilan n{ tlmlrmun nn-l vlrr rhitirraaai 
llaal BUtharllf an rrovcilyral «|ue»ll»»ne 

(d) In the work of the commission every reasonable endeavor shall 
be made to arrive at a consensus of all members on all issues; hut 
failing this, full opportunity shall be afforded each member for the 
presentation nnd report of individual views: Provided, That nt any 
time the commission fails to act by reason of absence of consensus* 
the position of the chairman, acting in behalf of the Federal mem- 
bers, nnd the vice chairman, acting upon instructions of the State 
members, shall be set furlli in the record: Provided further. That 
the chairman, in consultation with the vice chairman, shall have the 
final authority, in the absence of an applicable bylaw adopted by the 
commisM’on or iu the absence of a consensus, to fix the times and 
places for meetings, to set deadline.* for the submission of annual 
and other reports, to establish subcommittees, and to decide such 
other procedural questions as may he necessary for the commission 
to perform its functions. 

Pub.L. 89-80, Title II, § 203, July 22, 19C5, 79 Stat. 218. 
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§ 1962b— 3. Duties of commissions 

Each river hnsin commission shnll— 

(1) engage in such activities ami make such studies and in- 
vestigations as nre necessary and desirable in carrying out the 
policy set forth in section 1002 of this title and in nccomplish- 
ing the purposes set forth in section llH>2b(b) of this title*. 

(2) submit to the Council and the Governor of each partici- 
pating State n report on its work at least once each year. Such 
report shnll be transmitted through the President to the Con- 
gress. After such transmission, copies of nny such report shall 
be sent to the heads of such Federal, State, interstate, and inter- 
national agencies a3 the President or the Governors of the par- 
ticipating States may direct; 

(3) submit to the Council for transmission to the President 
and by him to the Congress, and the Governors and the legisla- 
tures of the participating States a comprehensive, coordinated, 
Joint plnn, or nny major portion thereof or necessary revisions 
thereof, for wnter and related land resources development in the 
area, river hnsin, or group of river basins for which such com- 
mission was established. Before the commission submits such 
a plan or major -portion thereof or revision thereof to the Coun- 
cil, it shnll transmit the proposed plan or revision to the head 
of ench Federal department or agency, the Governor of each 
Stnte, and each interstate agency, from which a member of the 
commission has been appointed, and to the head of the United 
States section of any international commission if the plan, por- 
tion or revision deals with a boundary water or a river crossing 
a boundary, or any tributary flowing into such boundary water 
or river, over which the inter national commission lvas jurisdic- 
tion or for which it has responsibility. Each such department 
and agency head, Governor, Interstate agency, nnd United States 
lection of an international commission shall have ninety days 
from the date of the receipt of the proposed plan, portion, or re- 
vision to report its views, comments, and recommendations to 
the commission. The commission may modify the plan, portion, 
or revision after considering the reports ao submitted. The 
views, comments, and recommendations submitted by each Fed- 
eral depnrtment or agency head, Governor, interstate agency, 
and United Stntes section of an international commission shall 
be trnnsmitted to the Council with the plan, portion, or revision; 
and 

( 4 ) submit to the Council at tjhe time of submitting such plnn, 
any recommendations it may have for continuing the functions 
of the commission and for implementing the plnn, including 
menus of keeping the plan up to date. 

Pub.L. 83-30, Title II, § 201, July 22, 19G5, 70 Slat. 218. 
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§ 1962b— 4* Administrative provisions — Hearings, pro- 

ceedings, evidence, reports; office space; 
use of mails; personnel, consultants, and 
professional service contracts; personnel 
from other agencies; retirement and em- 
ployee benefit system for personnel without 
coverage; motor vehicles; necessary ex- 
penses; other powers 

(a) For the purpose of carrying out the provisions of this sub- 
chapter, ench fiver basin commission may — 

(1) hold such hearings, sit and act nt such times and places, 
take such testimony, receive such evidence, and print or other- 
wise reproduce and distribute so much of its proceedings and 
reports thereon as it may deem advisable; 

(2) acquire, furnish, and equip such office space as is neces- 
airy; 

(8) use the United States mails in the snme manner and upon 
the same conditions ns departments anil agencies of the United 
States; 

(4) employ nnd compensate such personnel as it deems advis- 
able, including consultants, at rates not to exceed $100 per diem, 



and retain and compensate such professional or technical serv- 
ice firms ns it deems advisable on n contract basis; 

(5) arrange for the services of personnel from any State or 
the United States, or any subdivision or agency thereof, or any 
intergovernmental agency; 

(C) make arrangements, including contracts, with any partici- 
pating government, except the United States or the District of 
Columbia, for inclusion in a suitable retirement mid employee 
benefit system of such of its personnel as may not be eligible 
for or continuing in another governmental retirement or em- 
ployee benefit system, or otherwise provide for such coverage 
of its personnel ; 

(7) purchase, hire, operate, and maintain passenger motor ve- 
hicles; and 

(8) incur such necessary expenses and exercise such other 
powers as are consistent with and reasonably required to per- 
form its functions under this chapter. 

Oaths 

(b) The chairman of n river basin commission, or any member of 
such commission designated by the chairman thereof for the purpose, 
is authorized to administer oaths when it is determined by a ma- 
jority of the commission that testimony shall be taken or evidence 
received under oath. 

Iteeiriai public Ua*«ctlo« 

(c) To the extent permitted by law, all appropriate records and 
papers of each river basin commission shall be made available for 
public inspection during ordinary office hours. 

i. 

IafarmatUa aid ptruoitl frero *tW Tcdcral it*«rlei 

(d) Upon request of the chairman of any river basin commission, 
or any member or employee of such commission designated by the 
chairman thereof for the purpose, the head of any Federal depart- 
ment or agency is authorized (1) to furnish to such commission such 
information as may be necessary for carrying out its functions and 
as may be available to or procurnble by such department or ngency, 
and (2) to detnil to temporary duty with such commission on a reim- 
bursable basis such personnel within his administrative jurisdiction 
as it may need or believe to be useful for carrying out its functions, 
each such detail to he without loss of seniority, pay, or other em- 
ployee status. 

RcBMaalfcllMr fee fuadi 

(e) The chairman of each river basin commission shall, with the 
concurrence of the vice chairman, appoint the personnel employed 
by such commission, and the clinirman shall, in accordance with the 
general policies of such commission with respect to the work to he 
accomplished by it and the timing thereof, be responsible for (1) 
the supervision of personnel employed by such commission, (2) the 
assignment of duties and responsibilities among such personnel, and 

(3) the use and expenditure of funds available to such commission. 
Pub.L. 89-80, Title II, § 205, July 22, 19G5, 79 Stat. 249. 
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§ 1962b — 5* Compensation of commission members 

(a) Any member of a river basin commission appointed pursuant 
to section 19G2b — 1(b) and (e) of this title shall receive no additional 
compensation by virtue of hi3 membership on the comr/.isrion, but 
shall continue to receive, from appropriations made for the agency 
from which he is appointed, the salary of his regular position when 
engaged in the performance of the duties vested in the commission. 

(b) Members of a commission, appointed pur?unnt to section 
l9G2b — 1(c) and (d) of this title, shall each receive such compensa- 
tion as may he provided by the States or the interstate ngeney respec- 
tively, which they represent. 

(c) The per annum compensation of the. chairman of each river 
basin commission shall he determined by the President, but when 
employed on a full-time annual basis shall not exceed the maximum 
scheduled rate for grade GS-18 of the Classification Act of 1949, as 
amended; or when engaged in the performance of the commission's 
duties on an#mjL«rp^jttcnt basis «ueh compensation shall be not more 
than $100 ptivtfciyfind shall not exceed $12,000 in any year. 

Pub.L. 89-80, Title II, § 20ft July 22, 1905, 79 StnL 250. 
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§ 1962b — 6. Expenses of ooiiiiiiivsioiis — Federal share; ap- 

portionment of remainder; animal budget; 
estimates of proposed Federal appropria- 
tions; advances against delayed State ap- 
propria ti oils; credit to account in the Treas- 
ury 

(a) Each commission snail recommend what share of its expenses 

shall be borne by the Federal Government, but such share shall be 
subject to approval by the Council. The remainder of the commis- 
sion's expenses shall be otherwise apportioned as the commission 
may determine. Each commission .shall prepare a budget annually 
and transmit it to the Council and the States. Estimates of proposed 
appropriations from the Federal Government shall be included in 
the budget estimates submitted by the Council under the Budgeting 
and Accounting Act of 1021, as amended, and may include an amount 
for advance to a commission against State appropriations for which 
delay is anticipated by reason of later legislative sessions. All sums 
appropriated to or otherwise received by n commission shall be — . ‘ 
credited to the commission’s account in the Treasury of the .United 
State*. C- 

Acceptance. rtetpllei*. utlllrAtloii, nn.l i)l>nmal mt ippr«Prli(l*M« 

«lonal(on*< nntl »,rnui« 

(b) A commission may nccept for nny of its purposes and func- 
tions appropriations, donations, and grants of money, equipment, 
supplies, materials, nnd services from any State or the United States 
or tny subdivision or agency thereof, or intergovernmental agency, 
and may receive, utilize, and dispose of the same. 

Aeeoanto •( receipt* nnd dUliuntmirntni •■•util •udlti 
Inclusion In mtuunl trj'orl 

(c) The commission shnll keep accurate accounts of all receipts 
and disbursements. The accounts shall be audited at least annual- 
ly in accordance with generally nccepted auditing standards by inde- 
pendent certified or licensed public accountants, certified or licensed 
by a regulatory authority of a State, and the report of the audit shall 
be included in nnd become a part of the annual report of the commis- 
sion. 

Inspection •( nrconnto 

(d) The accounts of the commission shall be open nt all reasona- 
ble times for inspection by representatives of the jurisdictions and 
agencies which make appropriations, donations, or grants to the com- 
mission. 

PubX. 89-80, Title II, § 207, July 22, 19G5, 79 Stat. 250. 

SUBCIIAPTEB III. — FINANCIAL ASSISTANCE TO STATES 
FOB COMPREHENSIVE PLANNING CBANT 
AUTHORIZATIONS 

* 

§ 1962c. Authorization of appropriations; coordination of 
related Federal planning assistance programs; 
utilization of Federal agencies administering 
programs contributing to water resources plan- 
ning 

(a) In recognition of the need for increased participation by the 
States in water and related land resources planning to be effective, 
there are hereby authorized to be appropriated to the Council for the 
next fiscal year beginning after July 22, 1905, and for the nine suc- 
ceeding fiscnl years thereafter, 55.000.0u0 in each such year for 
grants to States to assist them in developing and participating in 
the development of comprehensive water nnd relnted land resources 
plnns. 

(b) The Council, with the npproval of the President, shall pre- 
scribe such rules, establish such procedure?, and make such arrange- 
ments nnd provisions relating to the performance of its functions 
Under this subchapter, and the use of funds available therefor, as 
may be necessary in order toas.sure fl) coordination of the program 
nuthorized by this subchapter with related Federal planning assist- 
ance programs, including the program authorized under section 401 
of Title 40 and (2) appropriate utilization of other Federal agencies 
administering programs which may contribute to achieving the pur- 
pose of this chapter. 

Tub.L. 89-80, Title III, § SOI, July 22, 19C5, 79 Stat. 251. 



§ 1962c— 1. Allotments to States: basis, population and 
land area determinations; payments to 
States: nmount 

(a) From the sums npproprinted pursunnt to section 19G2c of this 
title for any fiscal year the Council shall from time to time make 
allotments to the States, in accordance with its regulations, on the 
basis of (1) the population, (2) the land nrca, (3) the need for com- 
prehensive water and related land resources planning programs, and 
(4) the financial need of the respective States. For the purposes of 
this section the population of the States shall ho determined on the 
bnsis of the latest estimates available from the Department of Com- 
merce nnd the land area of the States shall be determined on the 
basis of the official records of the United Stntes Geological Survey 

(b) From ench State’s nllotment under this section for any fiscal 
year the Council shall pay to such State nn amount which is not more 
than 50 per centum of the cost of carrying out its State program ap- 

^ .^proved tinder section 19G2c — 2 of this title, including the cost of train- 
ing personnel for carrying out such program and the cost of admin- 
istering such program. 

Fub.L. 89-30, Title III, § 302, July 22, 19G5, 79 Stat. 251. 
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§ 1962c — 2. ystato programs; approval by Connell; sub- 

mission; requirements; notice and hearing 
prior to disapproval 

The Council shall approve any program for comprehensive Water 
and rotated laud resources planning which is submitted by a State, 
if such program — 

(1) provides for comprehensive plnnning with respect to in- 
trastate or interstate water resources, or both, in such State to 
meet the needs for water and \vater»related activities taking into 
account prospective demands for all purposes served through 
or affected by wntcr and related land resources development, 
with adequate provision for coordination with all Federal, State, 
and local agencies, and nongovernmental entities haviutr resn*" 
•ibili ties in affected fields; 

(2) provides, where comprehensive statewide development 
planning is being carried on with or without assistance under 
section 461 of Title 40, or under the Land and Water Conserva- 
tion Fund Act of 19G5, for full coordination between compre- 
hensive water resources planning nnd other statewide plnnning 
programs and for assurances that such water resources plnnning 
will be in conformity with the general development policy in 
such Stater 

(3) designates a State agency (hereinafter referred to as the 
’’State agency”) to administer the program; 

(4) provides that the State agency will make such reports in 
•uch form nnd containing such information as the Council from 
time to time reasonably requires to carry out its functions under 
this subchnptcr; 

(5) sets forth the procedure to be followed in carrying out 
the State program and in administering such program; and 

(G) provides such accounting, budgeting, and other fiscal 
methods and procedures ns are necessary for keeping appropri- 
ate accountability of the funds and for the proper and efficient 
administration of the program. 

The Council shnll not disapprove any program without first giving 
reasonable notice and opportunity for hearing to the State agency 
administering such program. 

Pub.L. 89-80, Title III, § 303, July 22, 19G5, 79 Stat. 232. 
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9 1962c— 3. Noucompltancc; curtailing of payments 

Whenever the Council after reasonable notice and opportunity for 
hearing to a State agency finds that— 

00 the program submitted by such State and approved under 
section 19C2c — 2 of this title has been so changed that it no 
longer complies with a requirement of such section; or 
(b) In the administration of the program there is a failure to 
eomply substantially with such a requirement, 
the Council shall notify such agency that no further payments will 
be made to the State under this subchapter until it is satisfied that 
there will no longer be any such failure. Until the Council is so 
satisfied, it shall make no further payments to such State under this 
aubchsptcr. 

Pttb.L. 89-80, Title W,' § ?04, July 22, 1%5, 79 Stat. 252. 
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